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Claim for unpaid wage 
penalties not arbitrable
by Marianne Koepf 
Carothers DiSante & Freudenberger LLP

Unpaid wage claims under Labor Code Section 558 are part of 
the Private Attorneys General Act (PAGA) and are therefore not sub-
ject to arbitration.

Can you separate individual and 
representative claims?

Kalethia Lawson is a former employee of California Bank 
and Trust, a wholly owned subsidiary of Zions Bancorporation 
(collectively, ZB). In February 2016, Lawson brought a repre-
sentative PAGA lawsuit against ZB claiming it violated a host 
of labor laws and orders of the Industrial Welfare Commission 
(IWC), including failure to pay required overtime compensation 
and wage and hour claims.

With respect to her failure to pay overtime claim, Lawson 
sought to recover civil penalties imposed under California Labor 
Code Section 558 in the form of (1) any unpaid wages owed to 
her and other ZB employees who suffered the same alleged 
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injury and (2) statutory penalties of $50 to $100. In partic-
ular, Section 558(a)(1) imposes a penalty of “$50 for each 
initial violation for each underpaid employee for each 
period from which the employee was underpaid in ad-
dition to an amount sufficient to recover unpaid wages.” 
Section 558(a)(2) imposes a penalty of $100 for each sub-
sequent violation “for each underpaid employee for each 
pay period the employee was underpaid in addition to 
an amount sufficient to recover underpaid wages.”

As a condition of her employment, Lawson agreed 
to arbitrate any disputes with ZB arising from her em-
ployment, and she waived her right to bring a represen-
tative action against ZB. However, in 2014, the California 
Supreme Court ruled in Iskanian v. CLS Transportation Los 
Angeles, LLC that representative claims brought by em-
ployees under the PAGA are not subject to mandatory 
arbitration and cannot be waived. The Iskanian decision 
was premised on the theory that an employee who files 
a PAGA action is enforcing an employer’s compliance 
with its obligations under the Labor Code on behalf of 
the state of California. Consequently, in such cases, the 
real party in interest is the state, which cannot be bound 
by a private arbitration agreement between an employee 
and her employer. As a result, Lawson couldn’t waive 
her PAGA claims in the arbitration agreement.

ZB generally agreed that Lawson couldn’t be com-
pelled to arbitrate her PAGA claims. However, the com-
pany asked the trial court to order her to arbitrate her 
individual claim for any unpaid wages and to stay (halt) 

her claim for civil penalties relating to other employees 
pending the outcome of her individual claim. The trial 
court granted ZB’s motion. But the court went well be-
yond the relief that ZB requested.

Because Lawson brought her claims as a PAGA rep-
resentative, the trial court ordered her to arbitrate the un-
derpaid wage portion of her claim under Section 558 as a 
“representative” action, which would necessarily include 
unpaid wages sought on behalf of other employees. ZB 
appealed the trial court’s ruling by filing a notice of ap-
peal as well as a petition for a writ of mandate challeng-
ing the trial court’s order compelling arbitration.

Be careful what you ask for
ZB essentially sought the same relief in its appeal 

and writ petition—i.e., an order from the court of ap-
peal vacating (overturning) the portion of the trial 
court’s ruling that directed Lawson’s unpaid wage 
claims to be arbitrated as a representative action. As 
the court explained in its opinion, however, a court 
of appeal doesn’t have jurisdiction over a trial court’s 
order compelling arbitration. Consequently, it couldn’t 
hear ZB’s appeal and denied it.

But a writ petition is a different procedural vehicle 
meant to address situations in which extraordinary re-
lief is warranted (e.g., when parties are compelled to ar-
bitrate claims outside the scope of an arbitration agree-
ment). In this case, the court of appeal agreed to accept 

State’s workplace fatalities down slightly in 
2016. The California Department of Industrial Rela-
tions (DIR) reported in December that 376 Californians 
died on the job in 2016, down slightly from the 388 
deaths in 2015. The DIR relied on data from the Cen-
sus of Fatal Occupational Injuries, which is conducted 
annually in conjunction with the U.S. Bureau of Labor 
Statistics. The figures show that 20% of all California 
workplace deaths identified in 2016 were attributed 
to violence and other injuries inflicted by people or 
animals. Workplace homicides accounted for 12% 
of all workplace deaths in the state during that year. 
Moreover, 38% of workplace deaths identified in 2016 
occurred in transportation incidents, and 17% were 
attributed to trips, slips, and falls, with 90% involving 
falls to a lower level. Latinos were the victims in 39% of 
the workplace deaths in California in 2016.

DOL reports recovery of $1.6 million for South-
ern California garment workers. The U.S. Depart-
ment of Labor (DOL) reported on December 27 that 
its investigations in Southern California uncovered 
$1.6 million in back wages and damages owed to 1,377 

garment industry employees in 2017. The back pay and 
damages resulted from violations of the Fair Labor 
Standards Act (FLSA) found in 94% of the Wage and 
Hour Division’s (WHD) 129 investigations of garment 
facilities in the region during that period. Many of the 
investigations found employees were paid well below 
the federal minimum wage of $7.25 per hour, with 
some receiving as little as $4.27 per hour. WHD inves-
tigators also found that employers often failed to pay 
employees overtime at 1½ times their regular rates of 
pay when they worked more than 40 hours in a week.

Los Angeles Times workers take union vote. 
Newsroom employees at the Los Angeles Times have 
cast votes to determine if they will be represented by 
the NewsGuild-Communications Workers of America. 
Results of the election are expected January 19, ac-
cording to a report in the Times. The news report says 
a group of more than 40 Times journalists began the 
unionization effort last year. Organizers are pushing 
for regular raises, improved benefits, and more job 
protections. Newspaper management urged employ-
ees to vote no. ✤
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ZB’s writ petition on the grounds that it’s in the public 
interest to ensure that representative claims under the 
PAGA are not ordered to private arbitration, in viola-
tion of the California Supreme Court’s ruling in Iskanian. 
Therefore, the court of appeal looked more closely at the 
issue of whether Lawson’s claim for unpaid wages con-
stituted an individual claim or a claim brought pursuant 
to the PAGA, which would be outside the scope of her 
arbitration agreement.

The court of appeal ultimately granted ZB’s petition 
but once again did not grant the relief the employer had 
hoped for. The court found that Lawson’s claim for un-
paid wages wasn’t severable from her PAGA claims be-
cause it wasn’t brought as an individual claim. Lawson 
had specifically alleged in her lawsuit that she was act-
ing as a representative of the state and sought unpaid 
wages as a civil penalty under Section 558. As the court 
explained, a claim for civil penalties under Section 558, 
which was enacted at the same time as the PAGA, is 
distinctly different from an individual claim for un-
paid wages. An employee doesn’t have a private right 
of action under Section 558. According to the court, “an 
individual may recover under Section 558 only when 
the individual has satisfied the procedural require-
ments set forth in the PAGA and is acting in the place 
of and for the LWDA.

On the other hand, individual claims for unpaid 
wages under California’s Labor Code and IWC orders 
were directly recoverable by employees well before the 
PAGA became part of the Labor Code and are recov-
erable outside Section 558. The court of appeal found 
that because Lawson was expressly and specifically 
seeking unpaid wages as part of the civil penalties 
available to her (and the state) under Section 558, she 
hadn’t brought an individual claim for unpaid wages 
that could be severed from her PAGA claim. The court 
of appeal therefore directed the trial court to vacate its 
order and enter a new order denying ZB’s motion to ar-
bitrate. Lawson v. ZB, N.A. (California Court of Appeal, 
4th Appellate District, 12/19/17).

Bottom line
This case shows that employees may get around 

mandatory arbitration agreements by forgoing indi-
vidual claims for unpaid wages and instead seeking 
unpaid wages as a civil penalty pursuant to the PAGA 
and Labor Code Section 558. But the PAGA is not a per-
fect remedy for employees.

PAGA claims for civil penalties are subject to a one-
year statute of limitations rather than the three-year 
period available for claims to recover wages. Moreover, 
75 percent of the amount recovered under the PAGA 
belongs to California’s Labor and Workforce Develop-
ment Agency (LWDA), with the remaining 25 percent 
being distributed to the aggrieved employees. There-
fore, an employee complaining about unpaid wages 
solely under the PAGA will need to consider whether 
circumventing an arbitration agreement is worth forgo-
ing two-thirds of the three-year statute of limitations 
under California’s Labor Code and giving the lion’s 
share of the recovered proceeds to the LWDA.

The author can be reached at Carothers DiSante & Freud-
enberger LLP in San Francisco, mkoepf@cdflaborlaw.com. ✤

recruitcon.blr.com

A Recruiting Daily Advisor Event

Groundbreaking Talent Strategies
for the Future of Business 
May 10-11, 2018 | Nashville, TN


