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The concept that employment lawsuits
increase when the economy is improving is
one that may seem counter-intuitive - but it is
often true. With 22 years in business, and with
offices throughout California representing
employers of all sizes, Carothers DiSante &
Freudenberger LLP has seen small recessions,
one big recession, and several alleged
recoveries.

When the economy is perceived to be down, and companies are conducting
reductions in force, employment-based lawsuits inevitably increase. Now that
we are “allegedly” in a recovery and there are less layoffs, one would think
that there would be less employment lawsuits. Not only has that not been the
case over the last several years, but the litigation has been more difficult to
predict and more difficult to resolve. One of the largest increases has been
with respect to age discrimination claims. Since it can take 18-24 months for
someone in their 50ʼs to find new employment, at some point, even the most
litigation-averse person gets frustrated and angry enough to sue a prospective
employer; and quite frankly, some employers make themselves an easy target
in this regard.

This is an area where we have found that our litigation (and particularly class-
action defense) experience can add real value to our clients. Senior
management often does not recognize the risk factors associated with a
simple job posting, or with their hiring managers using social media to screen
applicants; however, with some proactive counseling, training and A/C
privileged self-audits, companies can go a long way toward avoiding
becoming a target, and reducing their overall exposure to litigation that they
might otherwise never have seen coming.

What Are the Litigation Risks Involved with Recruiting?
In a competitive job market (which can be based on the economy, the industry
or even something like geography or weather), recruiting can lead to
significant, unexpected liability for an employer, from something as seemingly
innocuous as a job ad posted on the internet. That is because there are
potentially hundreds of people – including the EEOC, state agencies, as well
as applicants and their attorneys – waiting to analyze where the ad was
placed, the language used, and every facet of the recruiting process, to
determine whether the company acted inappropriately and/or should be sued.
The potential lawsuits include (1) discrimination/failure to hire - the company
decided against a candidate for an improper purpose, such as gender, age,
race, orientation, disability, etc.; (2) negligent hiring - the company hired
someone that a simple background check would have prevented; (3) breach
of an implied contract - the company reneged on promises upon which the
applicant detrimentally relied; and (4) invasion of privacy - the company did an
improper background check or considered information to which the employee
had not given consent.

In addition to the legal liability, there are also intangible costs involved in faulty
recruiting, that can include time wasted digging through applications from
unqualified persons, time and resources wasted on interviewing too many or
the wrong individuals, and earning a bad reputation that perhaps drives good
recruits away. In fact, a companyʼs recruiting efforts can have a dramatic
impact on its branding – and it can take years for companies to recover from
negative press associated with its hiring practices.

The individuals involved in recruiting for a business need to be able to spot
the potential problems before lawsuits are filed. Unfortunately, much of the
liability and other problems involved in recruiting come from things one might
never expect - such as where the ad was placed, the positive language the
company includes about itself, and the feedback or other activities employees
engage in (about which management likely has little knowledge) with
applicants who follow up on the ad. To avoid liability, companies need
competent counsel who are familiar with current litigation trends and on how
to avoid becoming a litigation target.

Good Recruiting Involves a Good Plan
As with almost any business process, good recruiting starts with a plan
involving all the stakeholders, including HR, legal, management, finance and
marketing. What skills are required as opposed to preferred; what
compensation and benefits does the company want to advertise; what should
the applicant pool look like given the companyʼs location and required skills;
and how does the company want to attract what it considers to be the “ideal”
candidate. It is important to make sure that all the stakeholders are involved,
because at several stages during the recruiting process, the company may
have to modify its activities, if, for example, it is not getting qualified
applicants, or the applicant pool does not have the diversity one would expect.
The EEOC and the California Department of Fair Employment and Housing,
are particularly interested in perceived “class-based” discrimination, which
they believe can be divined from an applicant pool that simply does not fit the
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demographics for an employerʼs location.
An area that has grown in perceived importance in
the last several years for many businesses – and
consequently, an area that has become more of a
focal point of litigation – is the concept of finding
the right “cultural fit” for the company. That can be
an extremely risky proposition, since one personʼs
“cultural fit” might be perceived as discrimination
by another. If people involved in the hiring process
are looking for a certain type of applicant, it may

be best to give them proper training early, and channel their desires legally and
appropriately, before they say or do something that engenders liability. This can
be a particularly important role for counsel, since the legal implications may be
unknown or difficult to appreciate fully by hiring managers that simply want the
“right fit” for the company. The sooner everyone involved in hiring recognizes
that all recruiting and employment decisions need to be done consistently, and
preferably, to flow through one point of contact – such as HR or the Recruiting
Department - the less problems will likely arise in the future.

Proper Training Is Critical – and Using Social Media to Screen Applicants
Will Lead to Spending More Time with Lawyers
Make sure hiring managers are all trained (i.e. scared) to use HR or the
Recruiting Department for all communications. One errant email encouraging
an applicant may become the basis of a lawsuit if a person who did not
receive that level of encouragement also does not receive a job offer.
Similarly, make sure hiring managers know that ALL employment verification
and background checks are done only by HR. Although most companies do it
to some extent, it is an extremely bad idea to screen applicants by looking at
their social media sites. Most such sites are not created to be seen by
employers, and there is likely a great deal of information on an applicantʼs
personal social media sites that the company simply does not want to know
when considering the individual as an applicant for employment. Even if it is
truly public information, is the company doing the same level of scrutiny for all
applicants - or just ones with certain types of last names or certain genders?
Also, since one cannot unlearn what one learns on social media, does the
company want to have to explain why it did not really consider what some of
its managing agents found on Facebook or Instagram when the company
decided not to call the applicant in for an interview?

A social media background check should only be done with other post-offer,
pre-employment checks, and only when it is relevant to the position. If
someone is going to be working in the marketing department, his/her social
media savvy is likely an important skill. Similarly, if the applicant is going to be
high profile, such as a senior executive, there also is likely a legitimate
business interest in making sure that he or she does not have embarrassing
things on personal social media pages that might reflect badly on the
company. If, however, the person is going to be working in the warehouse or
on maintenance duties, does the company really need to check out the
applicantʼs Instagram or Twitter accounts?

Best Practices to Reduce Liability
To write a good job ad with minimal associated liability, start with a good job
description that has been reviewed by competent employment counsel, HR
and all relevant hiring managers. State the requirements concisely, clearly and
in neutral terms. Post the ad in general circulation newspapers or on social
media sites that have broad appeal (e.g. no advertising on religious dating
sites). If the company wants to “sell” itself or the position to the applicant,
include a link back to the companyʼs website or press releases. The press
releases and website are likely mildly biased – but they are much less likely to
be the basis for a lawsuit. Let the companyʼs marketing do its job. The job ad
will be the document analyzed and dissected to determine liability – so keep it
short, to the point and neutral. By combining these tips with properly-trained
managers, a company can dramatically reduce its exposure to recruiting-
based lawsuits, and can focus instead on its products and services.

Todd R. Wulffson
Todd R. Wulffson is managing partner of the
Orange County office of Carothers DiSante
& Freudenberger LLP, a leading California
employment, labor and business
immigration law firm providing litigation
defense and counseling to California
employers. Wulffson has 25 years of
experience counseling and defending
businesses in labor and employment issues,
and is a former General Counsel for a
nationwide company. To contact Wulffson,
email him at twulffson@cdflaborlaw.com or
call 949.622.1661.


	ND_43: 


