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The California Legislature has introduced a number of employment-
related bills that employers should keep an eye on. Democrats control 
both the California State Senate and Assembly, and more importantly 
gained a supermajority with the power to override any bills Gov. Jerry 
Brown vetoes. Most of the proposed bills increase protection for 
employees and consequently provide more exposure to lawsuits for 
employers. Employers should expect little relief from Democratic Party 
leaders and should proactively guard against what’s to come. While 
there are over 70 proposed employment-related bills, below are six bills 
employers should be tracking and steps employers can take to 
mitigate/avoid litigation. 
 

Pay Equity 
 
Assembly Bill 46: This bill would amend Labor Code 1197.5, California 
Equal Pay Act, which prohibits employers from paying a lower wage 
rate to employees on the basis of gender, race or ethnicity. This bill 
would clarify that these provisions apply to both public and private 
employers. The bill would further specify that a public employee is not 
subject to the misdemeanor penalties identified in Labor Code Section 
1199. 
 
The act was first introduced in 2015 and is substantially identical to its 
federal counterpart. It was quickly followed by SB 1063, Wage and 
Equality Act, which extended the act to include race and ethnicity. Then, SB 358 was 
enacted to address the perceived difficulty in demonstrating that any two positions are 
completely equal “in the modern, highly differentiated workplace.” The act was revised to 
eliminate the requirement that the wage differential be within the “same establishment,” and 
instead prohibits an employer from paying any of its employees at wage rates less than 
those paid to employees of the opposite sex for “substantially similar work, when viewed as 
a composite of skill, effort and responsibility, as specified.” 
 
Finally, late last year AB 1676 amended the act to provide that prior salary history, by itself, 
shall not justify any disparity in compensation. While this new proposed amendment simply 
clarifies that the act applies to both public and private employers, employers should heed 
these most recent changes and use it as a reminder to audit compensation amounts for 
employees by gender, race and ethnicity to ensure that employees are being fairly 
compensated. Moreover, employers should not rely on prior pay when determining 
compensation. This is an area of the law that is seeing increased litigation and proactively 
auditing pay compensation can reveal unintentional disparities in compensation and/or all 
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aid in defending against meritless claims by disgruntled employees. 
 

Prohibition on Prior Salary History 
 
Assembly Bill 168: This bill would prohibit employers from seeking prior salary information 
from applicants and would also require employers, upon request, to provide the pay scale 
for a position to an applicant. The bill would apply to all employers, including state and local 
governments. Only private employers, however, would have to provide applicants with the 
relevant position's pay scale. The stated purpose of this bill is to address the wage gap with 
respect to gender, race and ethnicity. While providing a pay scale appears to be an 
additional burden, if employers conduct audits as discussed above, these pay scales can 
provide a defense to claims under the Fair Pay Act or expose wage discrepancies that need 
to be addressed. 
 
Either way, employers are advised to be proactive and take steps to ensure they do not 
have compensation schemes that can be construed to support discrimination claims. There 
is a strong likelihood this bill with pass as similar bills have passed in Massachusetts and 
Philadelphia, and similar bills are pending in New York and New Jersey. 
 

Gender Pay Differential Reporting Requirement 
 
Assembly Bill 1209: This bill would enact a new Labor Code Section 2810.7 and impose 
new reporting obligations on employers that are required to file a statement of information 
with the secretary of state and have more than 250 employees. Specifically, employers 
would need to collect information relating to both the difference between the median and 
mean salary of male and female exempt employees, and between male and female board 
members. Employers would also need to publish this information by July 1, 2020, on a 
publicly available website, and then update and republish it annually by July 1 of the 
following year. Employers would also need to submit this collected information to the 
California secretary of state. As discussed above, AB 168 is likely to pass even if this more 
burdensome reporting requirement does not. 
 
As such, at the very least employers with more than 250 employees should continue to 
monitor this bill so that they are not caught off guard. Additionally, these employers should 
audit compensation amounts for employees by gender, race and ethnicity to ensure that 
employees are being fairly compensated. 
 

Ban the Box  
 
Assembly Bill 1008: In 2013, California enacted AB 218 precluding state agencies and 
cities from using criminal conviction history except in limited circumstances. Following the 
national trend, this bill proposes to expand the ban to private employers and amend the Fair 
Employment and Housing Act (FEHA) to make it an unlawful employment practice for an 
employer to include on any application for employment any questions that seek the 
disclosure of an applicant’s criminal history or to inquire about an applicant’s criminal 
conviction history (on an employment application or otherwise) prior to making a conditional 
job offer. 
 



An employer that intends to deny an applicant a position of employment solely or in part 
because of the applicant’s prior conviction of a crime must make an individualized 
assessment of whether the applicant’s conviction history has a direct and adverse 
relationship with the specific duties of the job that justify denying the applicant the position. 
If the employer makes a preliminary decision that the applicant’s conviction history 
disqualifies him or her from employment, the employer shall notify the applicant of this 
preliminary decision in writing and (1) identify the conviction at issue; (2) provide a copy of 
the conviction history report; and (3) provide the applicant at least 10 business days to 
respond and to either challenge the accuracy of the information and/or provide evidence of 
mitigation or rehabilitation (defined by the bill to mean evidence showing that at least one 
year has elapsed since release from prison without subsequent conviction of a crime, 
evidence showing compliance with terms and conditions of parole, and/or any other 
evidence of present fitness such as letters of reference). If the applicant provides such 
evidence, the employer shall not disqualify the applicant from employment. If an employer 
does decide to deny employment based on a criminal conviction, the employer must notify 
the applicant in writing and disclose information concerning any existing procedure the 
employer has to challenge the decision or request reconsideration, whether the applicant 
may be eligible for other employment or occupation with the employer, the earliest date the 
applicant may reapply for a position of employment, and the employee’s right to file a 
complaint with the Department of Fair Employment and Housing. 
 
Background checks for employment purposes would also be limited to disclosing 
misdemeanors within three years of conviction and felonies within seven years of 
conviction. In California, the cities of Los Angeles and San Francisco have passed similar 
ordinances. This bill is substantially similar to the recent Fair Employment and Housing 
Council regulations which go into effect in July 2017. Therefore, this proposed bill would 
merely codify what will soon be required by regulation. Employers should train their 
employees responsible for hiring and conducting background checks on the impending 
regulations. There are a number of requirements to ensure compliance and one misstep 
can set employers up for a discrimination lawsuit. As such, employers are advised to begin 
training immediately and update any policies and procedures regarding the same. 
 

Right to Work: Prohibition on Compelled Contribution to Labor Organizations 
 
Assembly Bill 1174: Following a national trend, this bill would amend Labor Code Section 
922 and make California a “right-to-work” state by prohibiting an employee from being 
required, as a condition of employment, to contribute financial support to a union or charity 
sponsored by a labor organization. Right-to-work laws make it illegal for unions to force 
workers into paying dues. Because California is not a right-to-work state, unions can have 
security clauses in their agreements that allow unions to automatically take out a “fair-
share” fee from a worker’s paycheck. This is typically seen when a union represents the 
majority of employees. This bill would not apply to certain federal employees and 
employment contracts entered into prior to Jan. 1, 2018. With the confirmation of U.S. 
Supreme Court Justice Neil Gorsuch, there is a strong likelihood this issue will be resolved 
by the U.S. Supreme Court who was split 4-4 the last time this issue was heard. Gorsuch 
will likely cast the deciding vote to make the United States a “right-to-work” country. 
 

Increased Salary Threshold for Overtime Exemption 
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Assembly Bill 1565: The salary threshold for being exempt from overtime is $43,680 for 
employers with 26 or more employees, and $41,600 for employers with 25 or fewer 
employees. These levels will increase annually as the recently enacted five-step minimum 
wage increase takes effect (SB 3). This bill would add new Labor Code Section 514.5 to set 
the overtime exemption salary level at $3,956 ($47,476 annually) or an amount no less than 
twice the state minimum wage for full-time employment, whichever amount is higher. 
 
As a practical matter, this proposed bill will only impact employers who pay exempt 
employees the minimum, or close to the minimum, until 2020 (when this proposed 
increased will be surpassed by the minimum wage increase). Assuming this law goes into 
effect in 2018, employers who pay the minimum exemption amount with 25 or less 
employees will be impacted $3,792 in 2018 and $1,712 in 2019. Employees with 26 or more 
employees will be impacted $1,712 in 2018 and have no impact beyond that. 
 
Notably perhaps, at least for now, AB 1565 does not distinguish on the basis of employer 
size, so potentially all employers would be immediately subject to the $47,476 threshold 
level if enacted. Employers should monitor this bill and plan accordingly. Failure to adhere 
to the new exemption amount can lead to significant wage and hour liability, likely within the 
class action context. 
 

Bottom Line 
 
April 28, 2017, was the deadline to pass the policy committees. June 2, 2017, is the 
deadline to pass the original house of origin. In addition to the foregoing, there are a 
number of “spot” bills (i.e., placeholders) that may be amended and used to introduce 
additional employment-related proposals as the legislative session continues. 
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