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California Supreme Court 
issues significant ruling for 
companies facing class actions
by Robin E. Largent and Marianne C. Koepf 
Carothers, DiSante & Freudenberger LLP

In a unanimous decision, the California Supreme Court 
recently overturned a $15 million judgment in a misclassifica-
tion lawsuit against U.S. Bank. The court found that the trial 
court’s class certification, finding of liability, and resulting 
judgment against U.S. Bank were unconstitutional. This is the 
first misclassification action tried to a verdict and reviewed by 
the supreme court that addresses issues faced by employers liti-
gating class actions at the trial court level.

Brief factual background
A class of 260 business banking officers (BBOs) at 

U.S. Bank alleged they were misclassified as exempt em-
ployees under California’s outside salesperson exemp-
tion and were therefore owed overtime wages. The trial 
court certified the class and adopted a trial plan that 
involved the use of sampling and “representative” tes-
timony from just 21 class members to determine class-
wide liability and damages for the entire class of 260 
BBOs. The 21-person “random” sample included testi-
mony from the two representative plaintiffs.

The plan precluded U.S. Bank from presenting evi-
dence or testimony bearing on liability or damages for 
any class member outside the 21-person sample. In par-
ticular, the company was precluded from presenting 
evidence that more than 75 class members had executed 
declarations under oath establishing that they were 
properly classified. U.S. Bank was also precluded from 

presenting evidence that the four prior named plaintiffs 
in the case all testified under oath that they spent the 
majority of their time on sales duties outside the bank.

Using the 21-person sample and ignoring all sam-
pling errors, it was statistically possible that 13 percent 
of the class was properly classified as exempt. Nonethe-
less, the trial court found that the entire class was mis-
classified. The court then allowed the overtime hours 
reported by the sample group to be extrapolated to the 
entire class (with a 43 percent margin of error), resulting 
in a verdict of $15 million and an average recovery of 
more than $57,000 per person, including the nearly one-
third of the class members who had previously testified 
under oath that they were properly classified. U.S. Bank 
appealed.

The court of appeal reversed the judgment, holding 
that the trial plan violated U.S. Bank’s constitutional due 
process rights by preventing it from presenting its affir-
mative defenses. The court of appeal also held that the 
trial court should have decertified the class based on the 
demonstrated unmanageability of individual issues at 
trial. The California Supreme Court affirmed the court 
of appeal’s decision.

Trial court’s use of sampling 
‘profoundly flawed’

The California Supreme Court found that the trial 
plan, which was limited to the 21-person sample, was 
flawed and unconstitutional because it “prevented [U.S. 
Bank] from showing that some class members were ex-
empt and entitled to no recovery.” The court explained 
that misclassification cases—and particularly cases in-
volving the outside salesperson exemption—have the 
“obvious potential” to generate individual issues “be-
cause the primary considerations are how and where 
the employee actually spends his or her workday.”

In this case, the representative witnesses each testi-
fied that they set their own schedules and decided where 
and when to work. Some typically worked no overtime, 
while others testified that they worked more than 45 
hours each week. In such cases, “a defense in which li-
ability itself is predicated on factual questions specific to 
individual [employees] poses a much greater challenge 
to manageability.” The court acknowledged that trial 
courts may employ various procedural tools to manage 
individual issues at trial, including statistical sampling, 
but it emphasized that any such trial plan “must allow 
for the litigation of affirmative defenses, even in a class 
action case where the defense touches upon individual 
issues.”

Additionally, a trial plan must be statistically sound. 
The court criticized the trial court’s arbitrary determi-
nation of the size of the sample, which was done with-
out any expert input or validation, and further attacked 
the trial court’s method of determining which class 
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members would be included in the purportedly “ran-
dom” sample. Among other things, the trial court al-
lowed the named plaintiffs to be in the “representative” 
sample and permitted BBOs to opt out of the trial sample 
(even though there was evidence that several class mem-
bers with testimony favorable to the bank were urged by 
plaintiffs’ counsel to opt out).

The court also heavily criticized “the [trial] court’s 
decision to extrapolate classwide liability from a small 
sample, and its refusal to permit any inquiries or evi-
dence about the work habits of BBOs outside the sample 
group, [which] deprived [U.S. Bank] of the opportunity 
to litigate its exemption defense.” Even if the sampling 
errors were ignored, the court pointed out that based 
on the statistical sampling used, it was possible that 13 
percent of the class had been properly classified, which 
amounted to an unsupported award of more than 
$2 million to 36 class members.

While the court didn’t go so far as to say that statisti-
cal sampling may never be used to prove liability in a 
wage and hour class action, it strongly emphasized that 
any trial plan that uses statistical sampling must, as a 
matter of constitutional due process, allow the employer 
to present its affirmative defenses.

Class properly decertified
The supreme court further affirmed the court of ap-

peal’s decision to decertify the class based on the lack 
of manageability of individual issues surrounding U.S. 
Bank’s exemption defense. The court emphasized that 
the presence of common issues doesn’t necessarily mean 
that class certification is appropriate if there are individ-
ual issues that cannot be effectively managed at trial.

According to the court, “In considering whether a 
class action is a superior device for resolving a contro-
versy, the manageability of individual issues is just as 
important as the existence of common questions unit-
ing the proposed class. . . . There must be some glue that 
binds class members together apart from statistical evi-
dence.” If statistical evidence will be part of the proof in 
a class action claim, trial courts should consider at the 
class certification stage how such methods will be used 
and whether they will effectively and fairly manage in-
dividual issues. The court went on to say, “Rather than 
accepting assurances that a statistical plan will eventu-
ally be developed, trial courts would be well advised to 
obtain such a plan before deciding to certify a class ac-
tion. In any event, decertification must be ordered when-
ever a trial plan proves unworkable.”

Because the trial court had “no evidence establish-
ing uniformity in how BBOs spent their time” and the 
trial plan failed to manage individual issues bearing on 
U.S. Bank’s exemption defense, class certification could 
not stand. Duran v. U.S. Bank National Association (Cali-
fornia Supreme Court, 5/29/14).

Bottom line
The supreme court’s decision will help California 

employers defend wage and hour class actions. The rul-
ing instructs trial courts to pay attention to the use of 
statistical evidence and trial management before certi-
fying a class. It also confirms employers’ constitutional 
right to present affirmative defenses at trial, even when 
those defenses hinge on individualized issues.

The authors can be reached at Carothers, DiSante 
& Freudenberger LLP in San Francisco, rlargent@cdflabor-
law.com and mkoepf@cdflaborlaw.com. D


