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What is the Commissioned Salesperson Exemption?

There is a commissioned salesperson exemption under

California’s Industrial Welfare Commission (‘‘IWC’’)

Wage Orders for employees working in ‘‘professional,

technical, clerical, mechanical, and similar occupa-

tions,’’ as well as for employees who work in the

mercantile (i.e., retail) industry.1 These fields are

governed by Wage Orders Nos. 4 and 7 respectively.

Employees who qualify as commissioned salespersons

are exempt from California’s overtime requirements if:

(1) their ‘‘earnings exceed one and one-half (1§) times

the minimum wage’’ and (2) ‘‘more than half of that

employee’s compensation represents commissions.’’2

However, the Wage Orders are silent on whether an

employer may attribute commission wages paid in

one pay period to other pay periods in order to satisfy

California’s compensation requirements.

This was the issue that was presented to the district

court in Peabody v. Time Warner Cable, Inc.3 The

district court said yes, finding that Time Warner could

attribute commission wages paid in one biweekly pay

period to other pay periods for the purpose of satisfying

California’s compensation requirements. However, the

Ninth Circuit was not so quick to agree. Finding no

clear controlling precedent in California case law, the

Ninth Circuit asked the California Supreme Court to

answer that question.4 So, what did the California

Supreme Court hold? First, let’s take a look at the facts.

Just the Facts: Peabody vs. Time Warner

Susan Peabody was employed by Time Warner as an

Account Executive in the Media Sales Department for

approximately ten months. She was a commissioned

salesperson who was responsible for selling advertising

on Time Warner’s various cable channels. Peabody’s

commissions were based on the revenue generated by

this advertising, which typically lasted four or five

weeks.5 Every other week Peabody was paid $769.23

in hourly wages reflecting $9.61 per hour based on a

40-hour workweek.6

Peabody alleged, among other things, that (1) she regu-

larly worked 45 or more hours per week, but was never

paid overtime wages, (2) she occasionally worked more

than 48 hours per week, earning less than the minimum

wage in those weeks when she was paid only hourly

wages, and (3) due to Time Warner’s implementation

of a new compensation plan in March, she was not paid

all her commission in January and February 2009.7

As to overtime, Time Warner did not dispute that

Peabody regularly worked 45 hours per week and was

paid no overtime. Instead it argued that she fell within

California’s ‘‘commissioned employee’’ exemption,

and thus, was not entitled to overtime compensation.

Time Warner further acknowledged that most of

Peabody’s paychecks included only hourly wages and

were for less than her hourly wages. The company

argued, however, that commissions should be reas-

signed from the biweekly pay periods in which they

were paid to earlier pay periods. Under this calculation

method, Time Warner reasoned, the commissions

should be attributed to the ‘‘monthly pay period for

which they were earned.’’8 Attributing the commission

wages in this manner would satisfy the commissioned

employee exemption’s minimum earnings prong. As to

minimum wages, Time Warner argued that attributing

commission wages in this way would necessarily mean

Peabody’s compensation also was, at all times, higher

than the applicable minimum wage.9

The district court agreed with Time Warner and

granted summary judgment. First, the court determined

that the January and February 2009 commissions were

not earned, and thus not owed, until after adoption of

1 See IWC Wage Order Nos. 4-2001 & 7-2001, as

amended.

2 CAL. CODE REGS., tit. 8 §§ 11040(3)(D) & 11070(3)(D)

(IWC Wage Order Nos. 4 and 7, section 3D).

3 Peabody v. Time Warner Cable, Inc., 689 F.3d 1134

(9th Cir. 2012).

4 689 F.3d at 1136.

5 689 F.3d at 1135.

6 Peabody v. Time Warner Cable, Inc., 59 Cal. 4th 662,

665 (2014).

7 59 Cal. 4th at 665.

8 59 Cal. 4th at 666.

9 59 Cal. 4th at 666.
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the new compensation plan. Second, it concluded that

Time Warner could attribute commission wages paid

in one biweekly pay period to other pay periods for

the purpose of satisfying California’s compensation

requirements. In light of this conclusion, the court

rejected Peabody’s overtime and minimum wage

claims, as well as her other claims.

The Ninth Circuit affirmed as to the commission wages

claim. It determined, however, that underlying the re-

maining issues was the ‘‘question of whether Peabody’s

commissions can be allocated over the course of a month,

or whether the commissions must only be counted toward

the pay period in which the commissions were paid.’’10

Finding no clear controlling precedent in California case

law, the Ninth Circuit asked the California Supreme

Court to answer that question.11

The California Supreme Court’s Decision

Because Time Warner conceded that Peabody’s pay-

checks were for less than her hourly wages, the only

way it could satisfy the minimum earning’s prong – no

less than one and a half times the minimum wage - was if

commission wages paid in one biweekly pay period

could be attributed to other pay periods. Time Warner

argued (1) it permissibly used a monthly pay period

when paying commission wages, and (2) in order to

determine earnings for purposes of the salesperson

exemption, commission wages should be attributed not

to the pay periods in which they were paid, but instead

to the weeks of the monthly period in which they were

earned. The California Supreme Court found this argu-

ment unpersuasive.12

First, the court found that under California Labor Code

section 204(a) all earned wages, including commissions,

must be paid no less frequently than semi-monthly. While

there are exceptions, the court noted, they did not apply to

this case.13

Next, the California Supreme Court rejected Time

Warner’s contention that commission wages paid in

one biweekly pay period may be attributed to other

pay periods to satisfy the exemption’s minimum

earnings prong. It found that an employer may not attri-

bute wages paid in one pay period to a prior pay period

to cure a shortfall.14

Additionally, the court determined that permitting wages

paid in one pay period to be attributed to a different pay

period would be inconsistent with several Labor Code

provisions, specifically Labor Code sections 204(a) and

226(a), which require semi-monthly paychecks to include

wages earned during that pay period and the inclusive dates

of the period for which the employee is paid, respectively.15

The court reasoned that it must narrowly construe the

exemption’s language against the employer, and found

that an employer only satisfies the minimum earnings

prong of the commissioned employee exemption when it

actually pays the required minimum earnings and not when

it reassigns wages from a different pay period.16

The California Supreme Court found Time Warner’s

reliance on federal law unavailing because unlike

California law, federal law does not require employees

to be paid semi-monthly. Moreover, federal law also

permits employers to defer paying earned commissions

so long as the employee is paid the minimum wage in

each pay period. In light of these significant differences,

the California Supreme Court found Time Warner’s

reliance on federal law misplaced.17

Based on the foregoing, the California Supreme Court

certified the Ninth Circuit’s question, holding that an

employer cannot satisfy California’s compensation

requirements by attributing commission wages paid in

one pay period to other pay periods in order to satisfy

California’s compensation requirements.18

Lessons Learned

So what is the take away for employers? First, em-

ployers should review their compensation plans to

ensure that exempt employees meet the minimum

compensation for each hour worked during the pay

period. Commissions cannot be deferred to a later

period in order to qualify an employee for the sales-

person exemption. Minimum compensation must be

satisfied each workweek. Moreover, for employers

who have commissions that fluctuate there is a strong

likelihood that the employer could be exempt in one

pay period, but not exempt in another pay period.

10 59 Cal. 4th at 666.

11 59 Cal. 4th at 666.

12 59 Cal. 4th at 667-68.

13 59 Cal. 4th at 668.

14 59 Cal. 4th at 669.

15 59 Cal. 4th at 669.

16 59 Cal. 4th at 669.

17 59 Cal. 4th at 670.

18 59 Cal. 4th at 671.
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Therefore, each pay period will need to be reviewed.

Overtime will need to be paid in those pay periods in

which the employee is not exempt. To complicate things

even further, if the employee is designated as non exempt

then that employee will be entitled to meal and rest

breaks. Finally, employers still need to be mindful of

complying with federal law. The bottom line is that the

California Supreme Court’s decision makes it much more

difficult for employers to satisfy the commissioned sales-

person exemption under California law.

Karimah J. Lamar is an attorney with Carothers DiSante &

Freudenberger LLP specializing in management-side labor

and employment law.
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appellate court observed that the City’s reorganization

plan was subject to MMBA § 3505’s meet and confer

requirement.

The appellate court noted that the evidence supported

the trial court’s implied finding that the City had no

intention of negotiating any sort of agreement with

the PCU regarding the reorganization plan and indeed

had no intention from the outset of not budging from

its plan. Substantial evidence supported the trial court’s

findings in support of issuance of the permanent in-

junction. On the City’s contention that the litigation

did not confer a significant benefit on the general

public or a large class of persons, the appellate court

held that the trial court did not abuse its discretion by

finding that the litigation conferred a significant benefit

on the general public or a large class of persons. There

was no statutory requirement that the class be readily

ascertainable. The trial court could reasonably conclude

that the litigation benefited not only the PCU and its

members, but also benefited other employee unions

within the City, whose employees the City has stated

were being subjected to similar reorganization plans.

The trial court order was affirmed by the appellate

court.

References. See, e.g., Wilcox, California Employment

Law, § 1.04A, Public Employers and Employees

(Matthew Bender).

RETIREMENT PLAN

Andersen v. Dhl Ret. Pension Plan, No. 12-36051,

2014 U.S. App. LEXIS 17946 (9th Cir. September 15,

2014).

On September 15, 2014, the U.S. Court of Appeals for

the Ninth Circuit held that an employer’s decision to

eliminate employees’ right to transfer their account

balances from a defined contribution plan to a defined

benefit plan did not violate the Employee Retirement

Income Security Act’s anti-cutback rule.

Former employees (collectively, ‘‘the plaintiffs’’) of

Airborne Express, Inc. (‘‘Airborne’’) participated in

both Airborne’s defined benefit pension plan (‘‘the

Retirement Income Plan’’) and its defined contribution

plan (‘‘the Profit Sharing Plan’’). The defined benefit

pension plan was a floor-offset plan. That is, its benefits

were calculated on the basis of a participant’s final

average compensation and years of service, with an

offset for any account balance in the defined contri-

bution plan. Participants could transfer the funds from

their Profit Sharing Plan accounts to the Retirement

Income Plan’s general pool before their benefits were

calculated.

DHL acquired Airborne and began a process of merging

the two companies’ retirement plans. All relevant features

of Airborne’s plans were preserved in the merger, with

one exception that DHL eliminated the right of partici-

pants to transfer their account balances from the Profit

Sharing Plan to the Retirement Income Plan. It did so

by amending § 7.11 of the Retirement Income Plan

of effect that Retirement Income Plan shall not accept

transfers of any Profit Sharing Plan account balances.

The Profit Sharing Plan was not amended; it continued

to allow transfer to any eligible retirement plan that

would accept them.

The plaintiffs brought an action against DHL before a

district court, alleging that DHL’s elimination of the

transfer option violated the anti-cutback rule. The

complaint alleged that some of the plaintiffs who had

already applied for their pension benefits were denied

the right to transfer their Profit Sharing Plan account

balances to the Retirement Income Plan, and were

receiving benefits of far less value than the amount to

which they were fully vested and to which they were

entitled.

The district court granted DHL’s motion to dismiss the

complaint. Ten days later, the plaintiffs filed a motion

for reconsideration asserting, inter alia, that the Secretary

of the Treasury (‘‘Secretary’’) exceeded his statutory

authority in promulgating a Treasury Regulation. The

district court denied the motion, holding that neither

Fed. R. Civ. P. 59(e) nor Rule 60(b) permitted reconsi-

deration when a party simply failed to raise an argument

it could have previously. Reconsideration would also

be denied on the merits because it was not obvious that

the Secretary’s broad authority fell short of encompassing

the regulation at issue here.

Plaintiffs timely appealed before the U.S. Court of

Appeals for the Ninth Circuit. The question before the

Ninth Circuit was whether DHL’s decision to eliminate

the plaintiffs’ right to transfer their account balances

from DHL’s defined contribution plan to its defined

benefit plan violated the anti-cutback rule of the

Employee Retirement Income Security Act of 1974

(‘‘ERISA’’), 29 U.S.C. § 1054(g), where any amend-

ment of an employee benefits plan that would reduce a

participant’s ‘‘accrued benefit was prohibited.

The Ninth Circuit concluded that DHL’s decision to

eliminate the plaintiffs’ right to transfer their account

balances from a defined contribution plan to a defined

benefit plan did not violate ERISA’s anti-cutback rule.

The Ninth Circuit observed that nothing in ERISA

required employers to establish employee benefits

plans. Nor did ERISA mandate what kind of benefits
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