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PAGA claim not  
subject to arbitration
by Kimberly M. Foster

Employees who agreed, as a condition of employment, to 
arbitrate any and all employment-related disputes disregarded 
the arbitration agreement and instead filed a class action law-
suit against their employer for alleged wage and hour viola-
tions. Can they get away with that? Yes and no, said the court.

Employees agree to arbitrate 
but decide to sue anyway

Lauren Whalley and Marysol Rosales worked for 
Wet Seal. As a condition of employment, both women 
agreed that any dispute arising out of or related to their 
employment would be resolved by final and binding 
arbitration. Despite their agreement to arbitrate, Rosales 
and Whalley filed a class action alleging that Wet Seal 
didn’t timely pay wages upon termination of employ-
ment. They asserted violations of the Labor Code, a pig-
gyback claim under California’s Unfair Competition 

Law seeking an injunction to stop the untimely pay 
practices, and a claim for penalties under California’s 
Private Attorney General Act (PAGA).

Wet Seal asked the trial court to dismiss the class 
claims and the PAGA claim and order Rosales and 
Whalley to arbitrate their individual claims pursuant 
to their arbitration agreements. The trial court agreed, 
holding that the arbitration agreements were enforce-
able and didn’t authorize the employees to pursue class 
or representative claims in arbitration. Rosales and 
Whalley appealed.

Agreements don’t allow 
arbitration of class claims

On appeal, the court agreed with the trial court’s 
conclusion that Rosales and Whalley both entered into 
enforceable agreements to arbitrate their individual 
employment disputes. The employees argued that they 
should be permitted to pursue their class and represen-
tative claims in arbitration as well. They argued that the 
arbitration agreements “implicitly” allowed class and 
representative claims to be arbitrated.

The court followed recent U.S. Supreme Court deci-
sions holding that a party to an arbitration agreement 

Hotel franchisee agrees to pay back wages.  
A Days Inn franchisee in San Bernardino has agreed 
to pay $123,678 in back wages and liquidated damages 
to 16 housekeeping employees after an investigation 
by the U.S. Department of Labor’s (DOL) Wage and 
Hour Division (WHD) found minimum wage, over-
time, and record-keeping violations. Investigators 
determined that the employees’ actual hourly wage 
averaged less than $5 an hour, well below the federal 
minimum wage of $7.25 per hour. Investigators found 
franchisee Sahkar Hospitality Corp. also failed to pay 
the overtime premium required for hours worked 
beyond 40 per week. Investigators claimed that em-
ployees typically worked more than eight hours of 
overtime per week during the hotel’s busiest periods. 
The employer also is accused of violating the record-
keeping requirements of the Fair Labor Standards 
Act (FLSA) by not maintaining records of the hours 
employees worked or recording the portion of their 
wages paid in cash.

Restaurant owner charged with rights viola-
tions, fraud. The owner of an Oakland restaurant has 
been charged with 16 felony and misdemeanor counts 
of payroll tax fraud, workers’ compensation fraud, 
failure to pay the state-mandated minimum wage 
and overtime premium, and dissuading a witness. 
The Alameda County district attorney and the state 

labor commissioner announced the charges against 
Ji Li Zheng, the owner of Century Buffet in Oakland’s 
Fruitvale District, on November 20. The charges fol-
lowed an investigation that uncovered evidence that 
Zheng falsified the restaurant’s paperwork, including 
its audits, log sheets, time sheets, and payroll journals. 
A statement from the district attorney’s office said the 
restaurant owner reported that six to 12 employees 
worked at the restaurant, with total wages between 
$25,000 and $45,000 per quarter. The district attor-
ney’s statement said there actually were 60 employees 
working at the buffet from 2010 until the investigation 
began in June.

Labor Federation launches program to help vet-
erans get jobs. The California Labor Federation an-
nounced in November that it has kicked off “Veterans 
and Labor—Partners in Service,” an initiative to help 
veterans find jobs. The initiative includes a seven-point 
plan to assist veterans in attaining family-supporting, 
middle-class jobs, according to a statement from the 
federation. The plan includes job creation, matching 
training and skills to veterans, job protection, stream-
lining job services, veterans’ housing, assistance with 
veterans’ benefits, and services for diverse veteran 
populations. D
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cannot be required to arbitrate any claim that the par-
ties didn’t clearly agree to arbitrate. Here, the agreement 
between the parties was silent on the issue of class and 
representative claims and consistently used the words 
“I,” “you,” and “the company” in referring to the parties 
agreeing to arbitrate their claims. As a result, the court 
found that there was nothing in the agreement from 
which to conclude that Wet Seal “clearly” agreed to arbi-
trate claims on a class or representative basis.

Preclusion of class claims is permissible
Rosales and Whalley alternatively argued that to the 

extent that the agreements didn’t allow class and repre-
sentative claims to be arbitrated, they were unconscion-
able and unenforceable under the test laid out by the 
California Supreme Court in Gentry v. Superior Court. 
The court noted that it is questionable whether Gentry is 
still good law in light of the U.S. Supreme Court’s deci-
sion in AT&T Mobility v. Concepcion. However, the court 
didn’t decide that issue.

Instead, the court held that even if Gentry is still good 
law, Whalley and Rosales had failed to present evidence 
demonstrating that the agreements’ preclusion of class-
wide arbitration was unconscionable. Specifically, they 
didn’t introduce any evidence of (1) potential retaliation 
against class members; (2) absent class members not 
being informed about their rights; or (3) “other real world 
obstacles to the vindication of class members’ rights to 
[timely payment of wages upon termination] through 
individual arbitration.” As a result, the court held that 
Whalley and Rosales had to pursue their Labor Code 
claims individually in arbitration and couldn’t pursue 
them on a classwide basis either in arbitration or in court.

Court reaches different 
result on PAGA claim

On the PAGA claim, the court again acknowledged 
that courts are split on whether an employee can be re-
quired, through an arbitration agreement, to waive the 
right to bring a representative PAGA claim. The court 
found it unnecessary to decide this issue, however, be-
cause the arbitration agreements didn’t say anything 
about PAGA, much less that Whalley and Rosales 
waived any right to pursue a PAGA claim. As a result, 
the court held that the key issue was whether a PAGA 
claim could even be pursued on an individual basis.

If a PAGA claim could be pursued as an individual 
basis only, then it could be arbitrated individually. How-
ever, if the claim could be pursued only as a represen-
tative claim, then it would have to be litigated in court 
(and not in arbitration) because, as the court had already 
found, the employer hadn’t agreed to arbitrate anything 
other than individual claims.

On this point, the court held that PAGA claims are in-
herently representative in nature and cannot be pursued 

in an individual capacity. As a result, the court held that 
Whalley and Rosales’ PAGA claim wasn’t subject to the 
arbitration agreement and they could pursue that claim 
in court. Whalley v. Wet Seal (California Court of Appeal, 
4th Appellate District, 11/15/13, unpublished).

Bottom line
While an arbitration agreement remains an effective 

vehicle to preclude some representative actions through 
class action waivers, the waiver provisions must be 
clearly drafted before they will be effectively enforced. 
The law surrounding the enforceability of class action 
and PAGA waivers remains unsettled in California. The 
California Supreme Court is expected to issue important 
decisions on these issues in the coming year, and em-
ployers should keep abreast of those developments.

The author can be reached at Carothers DiSante & Freud-
enberger LLP in Los Angeles, kfoster@cdflaborlaw.com. D
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If you stick around, we’ll give 
you a retirement bonus
by Cathleen S. Yonahara

To entice key employees to remain with the company until 
the sale of the business was complete, an employer offered them 
a bonus large enough to allow them to retire. However, after 
the business was sold, the employer refused to keep its promise. 
The employees sued to recover the promised bonus. A Califor-
nia court of appeal recently decided whether they could pursue 
their lawsuit.

Promises, promises
Irma Moncada, Randy Morris, and Everardo Ser-

rano (collectively, the key employees) worked for West 
Coast Quartz Corporation. Paul Maloney and Nancy 
Tkalcevic, the owners and sole shareholders of West 
Coast, planned to sell the company. To convince the key 
employees to remain with the company until the sale 
was complete, the owners repeatedly promised that if 
they continued to work for West Coast until it was sold, 
they would be paid a bonus from the sale proceeds that 
would be sufficient for them to retire.

Based on that promise, the key employees remained 
at West Coast for five years, declining job opportunities 
with other companies during that time. When the own-
ers sold West Coast in 2009 for about $30 million, they 
didn’t pay the key employees the promised bonus. The 
employees sued on several grounds, including fraud 
and breach of contract.

In an attempt to get rid of the case in the early stages 
of litigation, the owners filed a “demurrer” (i.e., a motion 
to dismiss on the ground that the complaint fails to state 




