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NLRA works against attempt 
to dismiss supervisor’s claims
by Leah Cameron 
Carothers DiSante & Freudenberger LLP

Supervisors aren’t protected by Section 7 of the National 
Labor Relations Act (NLRA), which guarantees the rights 
only of nonsupervisory employees to organize. In the following 
case, a former supervisor filed a lawsuit in state court claiming 
that his employer wrongfully terminated him for engaging in 
prounion efforts with nonsupervisory employees. 

In an ironic turn of events, the employer sought to have the 
former supervisor’s case thrown out of state court on grounds 
that only the National Labor Relations Board (NLRB) could 
hear his claim. The court of appeal rejected the employer’s ar-
gument because the NLRA didn’t protect the supervisor, and 
therefore, the NLRB didn’t have exclusive jurisdiction over his 
claim. The end result: The supervisor’s claim survived in state 
court.

Employer’s NLRB argument
Khanh Dang sued his employer, Maruichi Ameri-

can Corporation, in state court for wrongful termina-
tion, claiming it fired him for engaging in concerted 
activity relating to unionizing efforts. Dang worked for 
Maruichi as a maintenance supervisor until he was ter-
minated shortly before United Steelworkers won an elec-
tion of the company’s employees. Dang claimed that he 
was fired for discussing union organization with several 
employees, including asking them how they thought the 
union deal was progressing, telling them about the good 
and bad points of unionization, and telling a fellow su-
pervisor that the union might make their jobs as super-
visors more difficult. By contrast, Maruichi claimed it 
fired Dang because his mistreatment of employees was 
the reason they wanted to unionize.

Maruichi attempted to defeat Dang’s suit in state 
court by arguing that the NLRB had the exclusive au-
thority to decide his claims. In general, the NLRA su-
persedes, or “preempts,” any state-law claims based on 
activity subject to Sections 7 and 8 of the Act. Section 7 
guarantees the rights of employees to organize, while 
Section 8 prohibits employers from interfering with 
those rights. 

Technically, the NLRB has the exclusive authority 
to determine whether a claim is subject to this kind of 
“preemption.” However, the court of appeal clarified 
that “state courts still have a role in the preemption anal-
ysis” because when a party claims in the state court suit 
that the state court lacks jurisdiction, that question must 
be initially resolved by the state court judge hearing the 
case. Therefore, before the state court will relinquish 

its own jurisdiction to the NLRB, the party arguing for 
NLRA “preemption” must make at least an arguable 
case that the state court lacks jurisdiction.

Court refuses to relinquish 
jurisdiction to NLRB

With these basic rules in mind, the court of appeal 
refused to relinquish jurisdiction of Dang’s claims to 
the NLRB. The court ruled that the state court could 
maintain jurisdiction over Dang’s wrongful termination 
claim because it was beyond dispute that his activities 
weren’t protected by the NLRA.

As employers know and appreciate, firing a super-
visor merely because he participated in union activity 
isn’t unlawful because supervisors aren’t protected by 
section 7 of the NLRA. That’s because employers are al-
lowed to insist on the loyalty of their supervisors. Dis-
charging a supervisor may constitute an unfair labor 
practice in violation of Section 8 only in certain limited 
circumstances—when it directly interferes with non-
supervisory employees’ Section 7 rights to organize. 

Specifically, the NLRB has held that an employer 
violates Section 8 by terminating a supervisor for:

(1) Giving testimony that is adverse to the employer’s 
interest, either at an NLRB proceeding or during the 
processing of an employee’s grievance;

(2) Refusing to commit unfair labor practices; or

(3) Failing to prevent unionization. 

In each of these situations, the NLRB has opined that ter-
mination directly interferes with the Section 7 rights of 
other employees to organize.

In this case, the court of appeal ruled that there were 
no grounds to find that Dang’s termination interfered 
with the rights of nonsupervisory employees to union-
ize. On one hand, Maruichi’s stated reason for termi-
nating Dang was that he mistreated employees. On the 
other hand, even Dang’s explanation for his discharge—
that he asked “benign” questions relating to potential 
unionization—could, at most, constitute only a supervi-
sor’s mere participation in concerted activity, which isn’t 
a sufficient basis for finding a Section 7 or 8 violation. 
Accordingly, there was no reasonable basis to conclude 
that Maruichi’s discharge of Dang violated the NLRA.

While a finding that a supervisor’s conduct isn’t 
protected by the NLRA would typically benefit an em-
ployer, in this case the limitation on the NLRA’s cover-
age worked to the employer’s disadvantage. Because all 
of the reasons presented for Dang’s termination didn’t 
constitute NLRA violations, that meant the NLRB didn’t 
have exclusive jurisdiction, which in turn meant that 
Maruichi couldn’t defeat Dang’s suit in state court on 
that basis. Dang v. Maruichi American Corporation (Cali-
fornia Court of Appeal, 2nd Appellate District, 9/22/16).
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Bottom line
This case demonstrates that the limitations of the 

NLRA’s coverage can work both for and against an em-
ployer’s interests. Therefore, in a supervisor’s wrongful 
termination case, it’s important to consider early in liti-
gation the strategic procedural implications of the rea-
sons the supervisor was terminated. If a former supervi-
sor sues his employer in state court, the employer won’t 
be able to defeat state court jurisdiction by arguing that 
the case should be heard exclusively before the NLRB 
while at the same time alleging reasons for the supervi-
sor’s termination that don’t constitute NLRA violations. 

In such cases, employers should expect to work 
closely with their litigation counsel to develop a com-
prehensive litigation strategy that takes into account the 
procedural implications of the substantive reasons for 
termination that are set forth in the company’s defense.

The author can be reached at Carothers DiSante & Freud-
enberger LLP in San Francisco, lcameron@cdflaborlaw.com. D


