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Ninth Circuit Upholds Hiring
Preferences Based on Tribal

Affiliation

By N. Peter Lareau

Introduction

In EEOC v. Peabody Western Coal Company,1 the

Ninth Circuit held that hiring preferences extended by

Peabody to members of the Navajo Nation at Peabody’s

mining operations on reservation land do not constitute

unlawful national origin discrimination under Title VII

because the tribal-based differential treatment is

grounded in a political classification rather than in a

classification based on national origin. This article

examines the reasons relied upon by the court in

reaching that conclusion.

Facts

The predecessors of Peabody Western Coal Company

entered into two leases with the Navajo Nation. The

first, signed in 1964, permits Peabody to mine coal on

the Navajo reservation. The second, signed in 1966,

permits Peabody to mine on reservation land formerly

held in trust for both the Navajo and Hopi tribes, but

now partitioned between the tribes. Under both leases,

Peabody agrees to employ Navajo Indians, when avail-

able, in all positions for which, in the judgment

of Peabody, they are qualified. The lease also requires

Peabody to make a special effort to employ members

of the Navajo tribe in higher paid positions. The

second lease allows Peabody, at its option, to extend

the hiring preferences to Hopi Indians. The Department

of Interior drafted the leases and required the inclusion

of the Navajo hiring preferences.

In 1998, two members of the Hopi Tribe and one

member of the Otoe Tribe filed discrimination charges
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with the Equal Employment Opportunity Commission

(‘‘EEOC’’). They alleged that they had applied to

Peabody for positions for which they were qualified,

and that they were not hired because they were not

Navajo. In 2001, after conducting an investigation,

the EEOC sued Peabody in federal district court in

Arizona. The EEOC alleged that Peabody’s imple-

mentation of the tribal hiring preference provisions

constituted national origin discrimination forbidden

by Title VII. After protracted litigation over proce-

dural issues, the district court held that the preference

implicated political considerations, and did not con-

stitute national origin discrimination. On appeal, the

Ninth Circuit affirmed.

The Ninth Circuit’s Decision

Framing the Issue

The EEOC maintained that hiring preferences based

on tribal affiliation amount to unlawful national origin

discrimination under Title VII. The Secretary of the

Department of Interior disagreed, asserting that the

hiring preferences are based on political considerations

that ‘‘serve to promote tribal self-governance in accor-

dance with congressionally mandated federal Indian

policy.’’2

The Ninth Circuit commenced its discussion of ap-

plicable law by noting that it had previously held that

differential treatment in employment based on tribal

affiliation can give rise to a Title VII national origin

discrimination claim,3 but that, outside of the Title VII

context, it had recognized that where such differential

treatment serves to fulfill the federal government’s

special trust obligation to the tribes as quasi-sovereign

political entities, tribal preferences are permissibly

based on political classifications.4 Based on that state-

ment, it would be reasonable to assume that because

the case before it involved a claim under Title VII,

the court’s prior treatment of tribal affiliation as

grounded in a national origin classification would

prevail. But the court determined otherwise based on

its interpretation of the statutes that sanctioned the

leases in which the hiring preferences appear.

Statutory Provisions

The Indian Reorganization Act and the Indian
Mineral Leasing Act

Enacted in 1934, the court describes the Indian Re-

organization Act (‘‘IRA’’)5 as ‘‘a comprehensive

reform statute, providing, among other things, for

tribal self-government, restoration of lands to tribal

ownership, economic development, and vocational

training[]’’6 that was intended ‘‘to reverse half a

century of assimilationist policy.’’7

The Indian Mineral Leasing Act (‘‘IMLA’’), enacted

four years after the IRA to further the policy goals of

the IRA, provides the statutory authorization for the

leases that created the hiring preference.8 Although

the IMLA does not mention hiring preferences of

any kind, the Department of Interior, pursuant to

the discretionary authority granted to it by the statute,

has routinely approved the hiring preferences that

have appeared in the leases since the early 1940s.9

The Ninth Circuit states that this ‘‘long-established

practice serves to ensure that the economic value

of the mineral leases on tribal lands inures to the

benefit of the tribe and its members, consistent with

the purpose of the IMLA.’’10

Title VII

Although Title VII prohibits employment discrimi-

nation based on an individual’s national origin, the

statute does not define the term. It does, however, ex-

pressly permit preferential hiring of Indians living on

or near reservations over non-Indians:

Ninth Circuit Upholds Hiring Preferences Based on Tribal Affiliation
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(Continued from page 111)

2 2014 U.S. App. LEXIS 18492, at *8-9.

3 2014 U.S. App. LEXIS 18492, at *9 (citing Dawaven-

dewa v. Salt River Project Agric. Improvement & Power Dist.

(‘‘Dawavendewa I’’), 154 F.3d 1117 (9th Cir. 1998)).

4 2014 U.S. App. LEXIS 18492, at *9 (citing, inter alia,

Means v. Navajo Nation, 432 F.3d 924, 932 (9th Cir. 2005);

Kahawaiolaa v. Norton, 386 F.3d 1271, 1278 (9th Cir. 2004)).

5 25 U.S.C. § 461 et seq.

6 Peabody Coal, 2014 U.S. App. LEXIS 18492, at *11.

7 2014 U.S. App. LEXIS 18492, at *11 (citation omitted).

8 2014 U.S. App. LEXIS 18492, at *10.

9 2014 U.S. App. LEXIS 18492, at *12.

10 2014 U.S. App. LEXIS 18492, at *12.
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Nothing contained in [Title VII] shall apply

to any business or enterprise on or near an

Indian reservation with respect to any publicly

announced employment practice of such busi-

ness or enterprise under which a preferential

treatment is given to any individual because he

is an Indian living on or near a reservation.11

The legislative history of that preference indicates

that it was designed to protect then-current and future

hiring programs that gave preference to Indians over

non-Indians, but does not indicate congressional intent

regarding giving preference to members of one tribe

over another tribe.12 However, in 1988, the EEOC

issued a policy statement that stated that Title VII’s

Indian preference hiring provision was limited to

general Indian hiring preferences and did not, itself,

authorize preferences based on tribal affiliation.13

Still, the Ninth Circuit observes:

[T]his statement does not end the inquiry.

That Section 703(i) does not itself authorize

or create an exemption for tribal hiring prefer-

ences on or near Indian reservations does not

dispose of the question before us: whether

Title VII’s prohibition against national origin

discrimination prohibits the tribal hiring

preferences in the mineral leases.14

Correlation of Tribal Affiliation and National Origin

The court notes that the concept of treating tribal

affiliation and national origin as the same beast ‘‘is

not self-evident.’’15 It points out that the determination

of the status of an individual as a tribal member is

‘‘often based on blood quantum and lineage, [that

invoke] notions of race and ethnicity that the drafters

of Title VII explicitly understood the term ‘‘national

origin’’ to exclude.16 Moreover, ‘‘the very concept of

enrollment and maintenance of citizenship lists is

largely an artifact of federal actions.’’17

Nonetheless, the Ninth Circuit in Dawavendewa v.

Salt River Project Agricultural Improvement & Power

District (‘‘Dawavendewa I’’),18 held that tribal affilia-

tion may be considered equivalent to national origin.

There, a Hopi Indian alleged that he had been discri-

minated against based on national origin when he was

denied employment at a Navajo reservation power

plant pursuant to provision in the power company’s

lease with the Navajo Nation, giving hiring preference

to members of the Navajo tribe. The court held that,

at the pleading stage, the Hopi Indian’s claim was

sufficient to survive a motion to dismiss. Three con-

siderations appear to have driven this conclusion.

First, the court relied on the EEOC’s definition of the

term ‘‘national origin’’:

The EEOC ‘‘defines national origin discrimi-

nation broadly as including, but not limited to,

the denial of equal employment opportunity

because of an individual’s, or his or her ances-

tor’s, place of origin; or because an individual

has the physical, cultural or linguistic charac-

teristics of a national origin group.’’19

Second, it pointed to its earlier decision in Pejic v.

Hughes Helicopters, Inc.,20 where it stated:

‘‘Unless historical reality is ignored, the term

‘national origin’ must include countries no

longer in existence. Given world history, Title

VII cannot be read to limit ‘countries’ to those

with modern boundaries, or to require their ex-

istence for a certain time length before it will

prohibit discrimination.’’21

Building on this reasoning from Pejic, the Dawaven-

dewa I court stated:

Because the different Indian tribes were at one

time considered nations, and indeed still are to

a certain extent, discrimination on the basis of

tribal affiliation can give rise to a ‘‘national

origin’’ claim under Title VII.22

Third, the Dawavendewa I court gave ‘‘due weight’’ to

the EEOC policy statement that Title VII’s preservation

of Indian hiring preferences did not extend to discri-

mination based on tribal affiliation.23

11 42 U.S.C. § 2000e-2(i); 29 U.S.C. § 703.

12 Peabody Coal, 2014 U.S. App. LEXIS 18492, at *15.

13 2014 U.S. App. LEXIS 18492, at *16.

14 2014 U.S. App. LEXIS 18492, at *16.

15 2014 U.S. App. LEXIS 18492, at *16.

16 2014 U.S. App. LEXIS 18492, at *16.

17 2014 U.S. App. LEXIS 18492, at *17 (quoting Felix S.

Cohen, Handbook of Federal Indian Law § 14.03[2][b], at 954

(Nell Jessup Newton ed., 2012)).

18 154 F.3d 1117 (9th Cir. 1998).

19 Peabody Coal, 2014 U.S. App. LEXIS 18492, at *17-18

(quoting 29 C.F.R. § 1606.1 (2012)).

20 840 F.2d 667 (9th Cir. 1988).

21 Peabody Coal, 2014 U.S. App. LEXIS 18492, at *18

(quoting Pejic, 840 F.2d at 873).

22 Dawavendewa I, 154 F.3d at 1120.

23 Peabody Coal, 2014 U.S. App. LEXIS 18492, at *19.
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Although the EEOC argued that Dawavendewa I

should control the outcome of the claims in Peabody

Coal, the Ninth Circuit disagreed. In Dawavendewa v.

Salt River Project Agricultural Improvement & Power

District (Dawavendewa II),24 which reached the

court on appeal on a procedural issue, the court speci-

fically rejected the contention that Dawavendewa

I had declared that the power company’s hiring

practices violated Title VII. The Dawavendewa II

court emphasized that Dawavendewa I was not a

decision on the merits:

‘‘[Dawavendewa I] held only that a hiring

preference policy based on tribal affiliation,

as described in the complaint, stated a

[national origin discrimination] claim upon

which relief could be granted. . . . [W]e did

not address the merits of the Nation’s prof-

fered legal justifications in defense of the

challenged hiring preference policy. In parti-

cular, we declined to consider whether the

Nation’s 1868 Navajo Treaty, the federal

policy fostering tribal self-governance, the

[Navajo Preference in Employment Act], or

any other legal defense justified SRP’s hiring

preference policy.’’25

Tribal Affiliation as Political Classification

The court concludes that, because in certain situations,

federal law must respect Indian treaty rights and

‘‘federal policy fostering tribal self-governance[,]’’26

tribal affiliation, in the context of the case before it,

must be equated with a political classification. It

looked to the Supreme Court’s decision in Morton v.

Mancari.27 There, non-Indian employees of the

Bureau of Indian Affairs (‘‘BIA’’) sued to enjoin the

implementation of a provision of the IRA that granted

appointment and promotion preferences to Indians

seeking positions in the BIA. The plaintiffs argued

that the preference was contrary to, and impliedly

repealed by, the 1972 Equal Employment Opportunity

Act’s (‘‘EEOA’’) prohibition against race-based dis-

crimination in federal employment, and that it consti-

tuted invidious racial discrimination in violation of the

Due Process Clause of the Fifth Amendment. The

Supreme Court rejected both arguments.

With respect to the allegation of racial discrimination

under the EEOA, the Mancari Court noted: that Indian

participation in the BIA was crucial to the IRA goal

of enabling Indian tribes to assume a greater degree

of self-government; that Title VII exempts tribal

employers and permits preferential hiring of Indians;

and that Congress had approved preferential hiring

of Indians in other legislation contemporaneous with

the passage of Title VII. Therefore, said the Mancari

Court:

It would be anomalous to conclude that

Congress intended to eliminate the longstanding

statutory preferences in BIA employment, as

being racially discriminatory, at the very same

time it was reaffirming the right of tribal and

reservation-related private employers to pro-

vide Indian preference.28

Turning to the plaintiffs’ due process arguments, the

Mancari Court held that the hiring preference did not

involve invidious racial discrimination because it was

‘‘granted to Indians not as a discrete racial group, but,

rather, as members of quasi-sovereign tribal entities

whose lives and activities are governed by the BIA in

a unique fashion.’’29 Therefore, opined the Mancari

Court, because the preference was politically based,

it triggered only rational-basis review under the Due

Process clause and was ‘‘reasonable and rationally

designed to further Indian self-government[.]’’30

While conceding that Mancari involved a general,

and not tribe-specific, hiring preference, the Peabody

Coal court held that Mancari’s reasoning ‘‘applies with

equal force where a classification addresses differential

treatment between or among particular tribes or groups

of Indians.’’31

In support of that conclusion, it observed that, in

cases subsequent to Mancari, the Supreme Court had

upheld differential treatment among different Indian

tribes.32 The Ninth Circuit also concluded that the

24 276 F.3d 1150 (9th Cir. 2002).

25 Peabody Coal, 2014 U.S. App. LEXIS 18492, at *19-20

(quoting Dawavendewa II, 276 F.3d at 1158 (emphasis in

original)).

26 2014 U.S. App. LEXIS 18492, at *20.

27 417 U.S. 535 (1974).

28 417 U.S. at 548.

29 417 U.S. at 554.

30 417 U.S. at 555.

31 Peabody Coal, 2014 U.S. App. LEXIS 18492, at *23.

32 2014 U.S. App. LEXIS 18492, at *23-24 (citing Dela-

ware Tribal Business Committee v. Weeks, 430 U.S. 73

(1977)).
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hiring preferences before it ‘‘are based on the policy

considerations that undergird Mancari.’’33 It sum-

marized its reasoning on the issue as follows:

We . . . have no difficulty concluding that the

tribal hiring preferences here are based on a

political classification within the meaning of

Mancari. Peabody accords preference in

hiring to members of the Navajo Nation,

pursuant to the terms of Interior-approved

leases. Interior viewed those preferential

hiring provisions as useful in ensuring that

the economic benefits flowing from the

‘‘most important resource’’ on the Navajo

reservation accrued to the tribe and its

members. Measures intended to preserve for

the Nation and its members the fruits of the

resources found on the tribe’s own land are

‘‘rationally designed’’ to fulfill the federal

government’s trust obligations to the tribe.34

Having concluded that the hiring preference in the

case before it, like the preferences in Mancari, in-

volved a political classification, the Ninth Circuit still

needed to confront an issue not decided in Mancari

(a non-Title VII case): ‘‘whether Title VII’s specific

prohibition on national origin discrimination extends

to what the Supreme Court would later characterize in

Mancari as a political classification.’’35 It concluded

that it did not:

The term ‘‘Indian’’ in Section 703(i) of Title

VII describes a broad nonpolitical class. The

term covers any Indian living on or near a

reservation; qualification as an Indian under

Section 703(i) is not based on the political

classification of tribal affiliation. The Indian

preference exemption contained in Section

703(i) is therefore necessary to clarify that

Title VII’s prohibition against racial or

national origin discrimination does not ex-

tend to Indians.36

Comment

One can safely assume that Indian tribes engaged in

for-profit ventures on property reserved for them

under treaties with the United States intend for those

profits to inure to the benefit of the tribe and its

members, even when doing so inures to the detriment

of non-Indians and/or non-members of the tribe.

One can even assume that Congress intended such

economic benefits to flow to the tribe and its individual

members. But one can also legitimately question

whether Congress would have intended those benefits

to accrue if attaining them required the affirmative

exclusion of non-Indians and non-tribal members.

Is there a meaningful distinction between the hiring

preferences incorporated in the Peabody Western

leases and a corporate policy extending hiring pre-

ferences to Caucasians, or African Americans, or

Poles, or Chinese?

The Ninth Circuit says ‘‘yes’’ because hiring prefer-

ences in favor of Indians or members of a particular

Indian tribe is not a preference based on national

origin; instead it is a preference based on a political

classification. Yet, other than saying that the federal

government was involved in approving the preferences,

the court never explains how a preference based on

a classification that the same court, in another con-

text, determined could be a classification based on

national origin, suddenly is transformed into a political

classification.

Attempting, in Dawavendewa II, to explain away its

holding in Dawavendewa I - that tribal affiliation

might constitute national origin discrimination under

Title VII - the court attempted to distinguish the

earlier decision, stating, inter alia:

In particular, we declined to consider whether

the Nation’s 1868 Navajo Treaty, the federal

policy fostering tribal self-governance, the

[Navajo Preference in Employment Act], or

any other legal defense justified SRP’s hiring

preference policy.

That a hiring preference required by a treaty between

the United States and an Indian tribe might properly be

classified as a political is understandable. Yet the court

does not point to any such treaty provision much less

rely on a treaty provision for its conclusion. Instead, the

conclusion appears to be grounded in the nebulous

notion of ‘‘Congress’ unique obligation toward . . .
Indians.’’

Does that mean that Congress could enact a hiring

preference in favor of African-Americans because

there is some ‘‘unique obligation’’ to them as the
33 2014 U.S. App. LEXIS 18492, at *24.

34 2014 U.S. App. LEXIS 18492, at *25.

35 2014 U.S. App. LEXIS 18492, at *26.

36 2014 U.S. App. LEXIS 18492, at *27.
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descendants of former slaves, which transforms the

racial classification into a political classification? It

may be anticipated that the EEOC will seek certiorari

from the Ninth Circuit’s decision, placing the issue

before a Supreme Court possessed of a majority that

has previously expressed deep concern about such

preferences.

Pete Lareau writes from his office in Paso Robles,

California.

Copyright � 2015 Matthew Bender & Company, Inc. a

member of the LexisNexis Group. All rights reserved.

Materials reproduced from Bender’s Labor & Employ-

ment Bulletin with the permission of Matthew Bender &

Company, Inc., a member of the LexisNexis Group.
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WAGE & HOUR ADVISOR: Appellate Court Limits

Healthcare Workers’ Ability to Waive Meal Breaks

By Aaron Buckley

Introduction

On February 10, 2015, a California appellate court

partially invalidated a wage order provision that

for decades has allowed healthcare industry workers

to waive one of two meal periods in order to end

their workdays half an hour earlier. If this decision

stands, it could have a major, permanent impact on

many healthcare workers throughout the state, as well

as their employers.

Gerard v. Orange Coast Memorial Medical Center1

Industrial Welfare Commission (‘‘IWC’’) Wage Order

No. 5 allows employees in the healthcare industry who

work shifts in excess of eight hours to voluntarily waive

one of their two meal periods.2 The same provision

appears in Wage Order No. 4.3 Both wage orders

allow employers in the healthcare industry to establish

alternative workweek schedules whereby employees

work shifts of up to 12 hours without overtime pay, if

approved by a vote of employees in the affected work

unit following specified procedures.4

In Gerard, three healthcare workers filed a class action

lawsuit against their employer, Orange Coast Memorial

Medical Center, in which they claimed the hospital

illegally allowed healthcare employees to waive

second meal periods on shifts longer than 12 hours.5

The employees alleged they usually worked 12-hour

shifts, but occasionally worked shifts longer than 12

hours.6 The hospital allowed healthcare employees

who worked shifts longer than 10 hours to waive one

of their two meal periods, even if their shifts lasted

more than 12 hours.7 The employees argued that

allowing them to waive second meal periods when

they worked shifts longer than 12 hours violated Labor

Code section 512, subdivision (a), which allows second

meal period waivers only when the shift does not ex-

ceed 12 hours.8 The trial court rejected the employees’

argument, and granted the hospital’s motion for sum-

mary judgment.9

The appellate court examined the language of Wage

Order No. 5, section 11(D), as well as Labor Code

section 512(a), and found them to be in conflict.10

Specifically, while Section 11(D) allows employees

who work shifts longer than eight hours to waive one

of two meal periods seemingly without limitation,

Section 512(a) allows the waiver of second meal

periods only ‘‘if the total hours worked is no more

than 12 hours.’’11 Based on this conflict, the appellate

court reversed the trial court’s judgment in favor of

the hospital, holding that Section 11(D) was partially

invalid to the extent it purports to authorize health-

care workers to waive their second meal periods on

shifts longer than 12 hours.12

The hospital argued that even if Section 11(D) was

found to be partially invalid as argued by the

employees, the decision should not be given retroactive

effect because the hospital had justifiably relied on

the plain language of the wage order.13 The appellate

court rejected this argument, finding that Section 11(D)

had been partially invalid from the very beginning to

the extent it contradicted Labor Code section 512(a),

and finding no reason to depart from the general rule

applying judicial decisions retroactively.14

Conclusion

This decision is likely to have a major impact on many

hospital and other healthcare workers who are often

scheduled to work 12-hour shifts but, for various
1 No. G048039, 2015 Cal. App. LEXIS 132 (Feb. 10,

2015).

2 Cal. Code Regs., tit. 8, § 11050, section 11(D).

3 Cal. Code Regs., tit. 8, § 11040, section 11(D).

4 Cal. Code Regs., tit. 8, § 11040, section 3(B)(8); Cal.

Code Regs., tit. 8, § 11050, section 3(B)(8).

5 Gerard, 2015 Cal. App. LEXIS 132, at *1.

6 2015 Cal. App. LEXIS 132, at *2.

7 2015 Cal. App. LEXIS 132, at *2.

8 2015 Cal. App. LEXIS 132, at *4.

9 2015 Cal. App. LEXIS 132, at *4.

10 2015 Cal. App. LEXIS 132, at *6-11.

11 2015 Cal. App. LEXIS 132, at *6-7.

12 2015 Cal. App. LEXIS 132, at *17.

13 2015 Cal. App. LEXIS 132, at *17.

14 2015 Cal. App. LEXIS 132, at *24-25.
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reasons, sometimes work longer than 12 hours. Al-

though the hospital may seek review by the California

Supreme Court and the healthcare industry could seek

a legislative fix, in the meantime all healthcare em-

ployers who currently permit employees to waive

second meal periods should immediately take steps to

comply with this decision. This is easier said than

done, because shifts often go longer than 12 hours for

unanticipated reasons, making it impossible to predict

when a second meal period may be required. For

this reason, the best decision for many healthcare em-

ployers may be to require all employees scheduled to

work 12-hour shifts to take two meal breaks.

Aaron Buckley is a partner at Paul, Plevin, Sullivan &

Connaughton LLP in San Diego. He represents em-

ployers in cases involving wage and hour, discrimi-

nation, wrongful termination and other issues. The

bulk of Mr. Buckley’s practice is devoted to the

defense of wage and hour class actions.
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SUBSCRIPTION QUESTIONS?

If you have any questions about the status of your

subscription, please call your Matthew Bender

representative, or call our Customer Service

line at 1-800-833-9844.
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The PAGA Divide: Drafting Arbitration Agreements

Post-Iskanian
By Karimah J. Lamar

What is a PAGA Claim?

The Private Attorney General Act of 20041 (‘‘PAGA’’)

allows a private citizen (aggrieved employee) to pursue

civil penalties on behalf of the State of California Labor

and Workforce Development Agency (‘‘LWDA’’) so

long as certain notice requirements and waiting

procedures are met. Filing a PAGA claim gives this

aggrieved employee the right to pursue fines that

would normally be available only to the State of Cali-

fornia. In essence, this aggrieved employee is depu-

tized as an attorney general, so to speak, and seeks

civil penalties not only for violations that were per-

sonally suffered, but also for violations suffered by

‘‘other current or former employees.’’2

Iskanian v. CLS Transportation Los Angeles, LLC.

In Iskanian v. CLS Transportation Los Angeles, LLC, an

employee, Arshavir Iskanian, sought to bring a class

action against his employer, CLS Transportation Los

Angeles, for wage and hour violations.3 CLS moved

to compel arbitration based on the fact that Iskanian

had executed an arbitration agreement whereby he

waived his right to class proceedings.4 The trial court

granted the employer’s motion, and the appellate court

affirmed.

Shortly thereafter, the California Supreme Court

decided in Gentry v. Superior Court5 that class action

waivers in employment arbitration agreements are

invalid under certain circumstances. As a result, the

court of appeals issued a writ of mandate in Iskanian,

directing the superior court to reconsider its ruling in

light of Gentry.6

On remand, CLS voluntarily withdrew its motion to

compel arbitration, and the parties proceeded to litigate

the case in court.7 After the United States Supreme

Court issued the AT&T Mobility LLC v. Concepcion8

decision, CLS renewed its motion to compel arbitration

and to dismiss all class claims.9 The trial court ruled in

favor of the employer, and the court of appeal

affirmed.10 That ruling was appealed to the California

Supreme Court.11

On June 23, 2014, in a landmark ruling, the California

Supreme Court addressed the enforceability of class

and representative action waivers in employment arbi-

tration agreements. It was not all bad news for em-

ployers. Class action waivers remained enforceable

and were found not to violate the National Labor Rela-

tions Act12 (‘‘NLRA’’).13 However, the supreme court

determined that inclusion in arbitration agreements

of language whereby an employee waives their right

to a representative action under PAGA violated public

policy.14

The California Supreme Court found that PAGA claims

are outside the Federal Arbitration Act’s15 coverage

because they do not address disputes between an

employer and an employee arising out of their con-

tractual relationship, but concern disputes between

an employer and the state.16 The court concluded that

it would go against public policy to permit an em-

ployment agreement to deprive employees of their

rights to a PAGA claim.17 Predictably, CLS turned to

the United States Supreme Court for relief.

1 CAL. LAB. CODE § 2698 et seq.

2 CAL. LAB. CODE § 2699(a).

3 59 Cal. 4th 348, 359 (2014) cert. denied, No. 14-341,

2015 U.S. LEXIS 735 (Jan. 20, 2015).

4 59 Cal. 4th at 359.

5 42 Cal. 4th 443 (2007).

6 59 Cal. 4th at 361.

7 59 Cal. 4th at 361.

8 131 S. Ct. 1740 (2011).

9 Iskanian, 59 Cal. 4th at 361.

10 59 Cal. 4th at 361.

11 59 Cal. 4th at 361.

12 29 U.S.C. § 151 et seq.

13 59 Cal. 4th at 348.

14 59 Cal. 4th at 348.

15 9 U.S.C. § 1 et seq.

16 59 Cal. 4th at 386.

17 59 Cal. 4th at 387.
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Impact of the United States Supreme Court

Denying Review.

On January 20, 2015, the United States Supreme Court

denied CLS’s petition for writ of certiorari.18 As a

result, Iskanian remains good law in California state

courts. Importantly, federal courts are not bound by

Iskanian. Indeed, many federal courts have refused

to apply Iskanian, creating a split in authority. This

means that the validity of a PAGA claim will rest on

whether the claim is in federal or state court. This divide

obviously promotes forum shopping: federal court will

be more favorable to employers and state court more

favorable to employees.

Split of Authority’s Impact on California

Employers.

Employers with arbitration agreements that contain a

class action waiver will be looking for any reason to

remove a wage-and-hour class action that includes

PAGA claims to federal court. Additionally, employers

may also be tempted to change their arbitration agree-

ments to clarify that representative actions under PAGA

are to also proceed in arbitration. The pros and cons of

including PAGA representative claims in arbitration

provisions should be closely evaluated, and counsel

should be consulted with respect to any changes made

to the agreement. On the other hand, an employee will

want to claim that a PAGA waiver is unenforceable

and keep their claims in state court. However, it is im-

portant to note that PAGA actions have a one-year

statute of limitations versus the three to four-year

statute of limitations for non-PAGA actions. This

means that the putative representative group should

consist of fewer employees; thus potentially reducing

the employer’s exposure.

Bottom line for Employers?

Should employers remove PAGA representative

action waiver language from their arbitration agree-

ments? Not necessarily. While California state court

will find such language unenforceable, federal courts

will generally enforce these waivers. As such, it is

advisable to keep this language, but consider the

following. First, make sure the arbitration agreement

has a severability clause. The severability clause

should provide that if any portion of the agreement is

deemed unenforceable, it will not affect the validity or

enforceability of any other provision of the agreement;

and the agreement shall remain in full force and effect

to the extent permitted by law. Next, the agreement

should also address what happens in the event some

claims can be arbitrated, while others cannot. More

often than not, employers will want to arbitrate the

claims that can be arbitrated first. Then, any claims

that cannot be arbitrated will be stayed pending re-

solution of arbitration. Finally, the agreement should

address who decides whether or not the agreement is

enforceable, a court or an arbitrator. Nevertheless, there

are pros and cons to defending PAGA representative

claims in arbitration; and class action litigation can

be costly. Accordingly, making the decision to arbitrate

a PAGA claim should be carefully considered and legal

counsel should be consulted to evaluate these options in

light of business needs.

Karimah J. Lamar is an attorney with Carothers

DiSante & Freudenberger LLP specializing in

management-side labor and employment law.

18 CLS Transp. L.A., LLC v. Iskanian, No. 14-341, 2015

U.S. LEXIS 735 (Jan. 20, 2015).
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Computing Hours for On-Call Workers

By Michelle MacDonald

Introduction

Generally, the computation of a worker’s hourly wage

and eligibility for overtime wages is a mathematical

exercise - any hours in excess of 8 hours per day or

40 hours per week are computed at 1.5 times the base

hourly wage, while a shift of more than 12 hours in a

day is paid at twice the base hourly wage.

However, all work situations do not fall within these

cut and dry rules, and there has been ambiguity in

dealing with on-call workers – particularly those who

are not subject to union collective bargaining agree-

ments, which tend to spell out these requirements in

detail. In the past, on-call employees tended to be

health care workers, firefighters, police officers, and

similar professionals who may be called upon to

respond rapidly to unforeseen and life- threatening

events. On a more prosaic level, several businesses,

such as restaurants, towing services, retailers, and

security guard providers, have chosen to classify their

work force more and more as ‘‘active’’ and ‘‘on call’’

depending on the flow of business. The on-call worker

then becomes a backup to the active shift and is in-

tended to be pressed into service as needed. Depend-

ing on design, on-call shifts can exceed a 24-hour day

and even encompass sleep time.

On Call Workers Entitled to Overtime Wages

The instance of when an on-call employee is entitled to

overtime wages hinges on the extent of the employer’s

control of the on-call employee’s activities during the

time that he or she is waiting to be called. The more

control an employer exerts, the more likely that the

employee’s on-call hours will be converted to regular

hours which, in turn, are subject to overtime rules and

restrictions.

The concept of overtime in general is derived from the

federal Fair Standards Labor Act of 19371 (‘‘FLSA’’),

which mandated the base 40-hour week and created

two broad categories of employees: exempt (typically

executive and professional workers) and non-exempt

(everyone else - with some narrowly drawn exceptions

involving live-in workers, agricultural employees,

travelling sales staff and transportation workers).

Non-exempt workers could not bargain away their

status or the right to receive overtime pay for working

hours in excess of 40 per week. From this baseline,

states and notably California refined these require-

ments, which became heavily dependent on the type

of work being regulated. California enacted a series

of 18 wage orders reflecting the reality imposed by

different occupations. California also codified the

hourly restrictions on the working week of non-

exempt employees as Labor Code section 510, which

adopted the federal limitation of 40 hours before over-

time must be paid.

Several occupations necessarily have complicated

work schedules and need to employ workers who are

on call, that is, they may not be housed on the em-

ployer’s premises but are required to make themselves

available to be activated immediately in the face of an

emergency. Typically the courts have computed their

‘‘hours worked’’ for overtime purposes based on

whether they are ‘‘under the control’’ of the employer.

The federal courts adopted what they termed the ‘‘Berry

factors’’ (from the case of Berry v. County of Sonoma2),

which explored the degree to which an employee that

is restricted while on call has to be effectively engaged

to wait. Specifically, the Berry Court looked at whether

there was a fixed time to respond that effectively

prevented personal pursuits, the frequency of calls,

geographic restrictions, and activity restrictions. The

more onerous and restrictive the requirements im-

posed on an on-call worker, the more likely a court

will find that the on-call worker is simply an active

worker waiting for an assignment and, therefore,

entitled to an hourly wage for each hour ‘‘worked’’

and overtime for each hour in excess of the 40-hour

standard.

Off Premises, On-Call Employees – An Extreme

Factual Case

Of interest is a recent California decision, Mendiola v.

CPS Security Solutions, Inc.,3 in which plaintiff

security guards were required by their company to be

on patrol and on call for equal shifts of 8 hours per

day, leaving the remaining 8 hours for personal off-

duty time. The on-call shift workers were required to

1 29 U.S.C. § 201 et seq.

2 30 F. 3d 1174 (9th Cir. 1994).

3 60 Cal. 4th 833 (2015).
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reside in an onsite trailer where they were barred

from having visitors, including their children and pets,

nor could they consume alcoholic beverages. If they

wished to engage in a personal errand, such as a

medical appointment, they had to receive permission

from their employer and could be away from the

premises for a maximum of 30 minutes. If they could

not find another employer to relieve them, they were

barred from leaving the premises even if there was a

personal family emergency. Under this system, the

employees were effectively prevented from leaving

their place of work for 16 hours a day, but the shift

labeled ‘‘on call’’ was uncompensated.

The Mendiola Court found that this arrangement

violated various California wage orders and concluded

that under these circumstances, the on-call hours were

compensable as hours worked and subject to overtime.

The court noted that the on-call guards were required

to respond immediately and in uniform to their dis-

patcher in order to investigate suspicious activity;

could not be more than 30 minutes from the worksite,

and could not have visitors. The fact that they could

engage in limited personal pursuits while on call

(reading, eating, and listening to music) was irrelevant

as the restrictions otherwise were so onerous that the

guards were deemed under the control of their em-

ployer. It was also important to the court that the 24-

hour presence of the employees was to the employer’s

benefit as it fulfilled a contractual provision between the

company and its clients.

Conclusion

The Mendiola case illustrated a somewhat extreme

factual case. How does an employer with off-premises,

on-call staff determine when the hours are being applied

toward potential overtime? Generally, the question

revolves around whether the employer’s requirements

are such that they would necessarily interfere with the

activities of ordinary daily living while the employee is

on call. Is there a very short reporting time (30 minutes

or less) that would prevent an employee from running

an errand? Is the employee significantly restricted

geographically while on call, and is he or she required

to report in uniform? Can the employee use technology

to shift or trade hours with other workers? How many

calls can reasonably be expected during a shift, and

does the employee have to respond to all calls? What

is the percentage of on call to active work? Courts will

probably look askance at an arrangement that calls

for the employee to spend less time as an active em-

ployee than as an on-call employee when the duties

between the two shifts are fundamentally the same.

Michelle MacDonald is an attorney with GrayoDuffy,

LLP, a commercial litigation law firm based in Encino,

CA. Ms. MacDonald can be reached at (818) 907-4000

or mmacdonald@grayduffylaw.com.
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CASE NOTES

ARBITRATION

Charter Communs., LLC v. IBEW, Local 45, No.

12-57282, 2015 U.S. App. LEXIS 2246 (9th Cir.

February 12, 2015)

On February 12, 2015, the U.S. Court of Appeals for

the Ninth Circuit ruled that a district court properly

confirmed two arbitration awards in favor of the

union because the arbitrators did not exceed their

authority and their awards did not fail to draw their

essence from the collective bargaining agreements.

Charter Communications, LLC (‘‘Charter’’), terminated

two employees for violating rules set forth in the col-

lective bargaining agreement (‘‘CBA’’) between

Charter and the employees’ union. The CBA stated

that the parties had agreed to a list of reasonable

rules, the violation of which constituted just cause for

discipline up to and including discharge. Both arbit-

rators found that although each employee had violated

rules, thereby providing just cause for discipline,

Charter lacked just cause to impose the specific disci-

pline of termination. Charter filed suit in federal court,

seeking vacatur of the arbitration awards. The district

court denied Charter’s motion for summary judgment,

and confirmed the arbitration awards on its own motion.

Charter filed an appeal before the U.S. Court of Appeals

for the Ninth Circuit.

The Ninth Circuit held that the district court properly

confirmed two arbitration awards in favor of the union

because the arbitrators did not exceed their authority

and their awards did not fail to draw their essence

from the collective bargaining agreements.

The Ninth Circuit held that the arbitrators did not

exceed their authority and that their awards did not

fail to draw their essence from the CBA. The first arbi-

trator held that Charter’s termination of the first em-

ployee was subject to a just cause analysis because

the CBA did not state that discharge was always

mandated or that the employer had no obligation to

use appropriate discretion in determining discipline

for the violation or that the discipline was never

subject to review for just cause. This reasoning, which

the other arbitrator adopted in holding that Charter

lacked just cause to terminate the other employee,

demonstrated that the arbitrators were interpreting the

CBA. It satisfied the essence test because it was not

clearly contrary to the CBA’s plain language.

Moreover, the other arbitrator supported his conclusion

with additional reasons. He explained that the general

practice among arbitrators was to consider just cause

when assessing the degree of discipline imposed. He

also reasoned that harsh results obtained under Char-

ter’s interpretation, which would permit discharge for

a single overlong rest break, and Charter acknowledged

that such discharges could be overturned if found to be

unreasonable. These reasons further demonstrated that

the other arbitrator also was interpreting the CBA.

Because the arbitrators were, at the very least, arguably

construing or applying the contract and acting within

the scope of their authority, the Ninth Circuit affirmed

the district court’s order confirming the arbitral awards.

References. See, e.g., Wilcox, California Employment

Law, § 90.22, Vacatur of Award (Matthew Bender).

Securitas Sec. Servs. United States v. Superior Court,
D066873, 2015 Cal. App. LEXIS 190 (February 27, 2015)

On February 27, 2015, a California appellate court

ruled that the superior court correctly determined

that a class or representative action waiver in an

employment-related arbitration agreement was un-

enforceable because the employee’s right to bring a

Private Attorneys General Act of 2004, Lab. Code,

§ 2698 et seq., action was an unwaivable statutory

right and its waiver was against public policy under

Civ. Code, §§ 1668, 3513, regardless of whether the

employee had an opportunity to opt out of the agree-

ment or to obtain legal advice on it at the inception

of her employment and before any dispute arose;

Severing the waiver from the agreement and ordering

the employee’s entire complaint to be resolved in

arbitration pursuant to Code Civ. Proc., § 1281.2,

was error because the agreement contained a clause

unambiguously providing that the class or representa-

tive action waiver was not severable.

Securitas Security Services USA, Inc. (‘‘Securitas’’)

provided specialized security services throughout

the United States. Denise Edwards (‘‘Edwards’’), a

Securitas employee, signed an acknowledgment of
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receipt of Securitas’s dispute resolution agreement,

which was eventually placed in her personnel file.

Though the dispute resolution agreement gave em-

ployees 30 days to opt out of the agreement, Edwards

did not.

Edwards sued Securitas in the San Diego Superior

Court, and eventually filed a first amended class

action complaint alleging Securitas failed to provide

all legally required meal and rest breaks to employees

and failed to itemize missed meal breaks on wage

statements. She sought restitution and injunctive relief

under the unfair competition law (Bus. & Prof. Code

§ 17200 et seq.), damages (Lab. Code § 226), and a

representative claim for civil penalties under the

Private Attorneys General Act of 2004, Lab. Code,

§ 2698 et seq., (‘‘PAGA’’). Securitas moved to compel

arbitration and stay proceedings. The court granted Sec-

uritas’s motion to compel arbitration. However, it ruled

Edwards’s PAGA claim could not be waived, and that

because class action waiver provision sought to eliminate

or abridge Edwards’s right to litigate her PAGA claim,

the provision was invalid. It further ruled that because

the PAGA waiver was unenforceable as a matter of

California law, the severability clause of the dispute re-

solution agreement applied. It ordered the parties to

proceed with arbitration as to Edwards’s entire complaint,

including her PAGA claims, observing that Edwards

had elected to resolve her PAGA claims in arbitration

along with her class claims. Securitas filed a petition

for peremptory writ of mandate, prohibition or review

before a California appellate court.

Applying Iskanian’s1 principles, the California appel-

late court could not hold that Edwards entered into an

enforceable waiver of her right to bring a PAGA action

by merely opting in to the arbitration agreement, that

is, by signing an acknowledgment of receipt and not

telephoning the designated phone number to opt out

within the designated period of time. Rather, Iskanian

compelled the court to conclude that the agreement’s

PAGA waiver violated public policy, notwithstanding

the fact that Edwards was not required or compelled

to enter into it as a condition of employment.

The California appellate court declined to conclude that

Edwards’s mere opportunity to opt out of the dispute

resolution agreement or obtain counsel’s advice on it

at the inception of her employment and before any

dispute arose, without more evidence of her knowledge,

gave her a sufficient understanding of the relevant

circumstances and likely consequences of forgoing

her right to bring a PAGA representative action. Thus,

the court held that Edwards’s opportunity to opt out of

the agreement did not take this case outside of Iskanian.

Furthermore, the court held that the consequence of

Iskanian, was that the dispute resolution agreement’s

PAGA waiver was unenforceable, while Edwards’s

waiver of her right to bring class action claims, which

was contained in the same sentence in the dispute reso-

lution agreement, was valid and enforceable.

The California appellate court concluded that the

class action waiver provision unambiguously reflected

the parties’ intent that where a dispute was subject

to the arbitration agreement and was brought as a

class, collective or representative claim as would be

Edwards’s claims including her PAGA claim, the provi-

sion waiving such claims, even if later determined to

be illegal or unenforceable, could not be severed from

the remainder of the agreement. The dispute resolution

agreement, therefore, was not divisible, but presented

an all-or-nothing proposition: when a Securitas em-

ployee asserted class, collective or representative

claims, either the employee forewent his or her right

to arbitrate such claims, or the entire agreement to

arbitrate disputes was unenforceable and the parties

had to resolve their disputes in superior court.

The California appellate court further concluded that

under its construction of the parties’ dispute resolution

agreement, though the superior court correctly deter-

mined the class action waiver to be unenforceable, it

erred by then severing the waiver from the agreement

and ordering Edwards’s entire complaint, including

her class and PAGA claims, to be resolved in arbit-

ration. Because the dispute resolution agreement was

unenforceable in its entirety, the court directed the

superior court to vacate its order and enter a new

order denying Securitas’s motion to compel arbitration.

References. See, e.g., Wilcox, California Employment

Law, § 90.20, Individual Arbitration Agreements

(Matthew Bender).

Universal Protection Service, L.P. v. Superior Court,
D066919, 2015 Cal. App. LEXIS 189 (February 27, 2015)

On February 27, 2015, a California appellate court

ruled that the parties’ reference to American Arbit-

ration Association rules, which unambiguously stated

that the arbitrator was to decide whether the parties’

arbitration agreement permitted class arbitration,

constituted clear and unmistakable evidence of their

intent that the arbitrator decide this issue, which was

a threshold question of arbitrability.

1 Iskanian v. CLS Transportation, 59 Cal.4th 348 (2014).
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Floridalma Franco (‘‘Franco’’), then an employee of

Universal Protection Service, L.P. (‘‘Universal’’),

signed an arbitration agreement providing that she

and Universal agreed subject to some exceptions to

arbitrate any and all disputes or claims between them,

including disputes relating to their employment rela-

tionship and its termination, and disputes over wage

and hour violations (‘‘the arbitration agreement’’).

The arbitration agreement stated that the arbitration

was to be conducted in accordance with the National

Rules for the Resolution of Employment Disputes set

forth by the American Arbitration Association (‘‘AAA’’).

Franco on behalf of herself and others similarly situated

filed a claim for arbitration with the AAA setting out 11

causes of action based on Universal’s alleged violations

of the Labor Code and wage orders for not paying its

security guards wages for regular and overtime hours,

not providing required meal and rest breaks, not reim-

bursing for employment related expenses, and not

providing itemized wage statements. In part, Franco

sought to recover civil penalties under the Private Attor-

neys General Act of 2004 (Lab. Code, § 2698 et seq.).

Universal responded to Franco’s demand by filing a

declaratory relief action in the San Diego Superior

Court. Franco petitioned to compel arbitration. The

court granted Franco’s petition to compel arbitration.

Universal filed a petition, before a California appellate

court, for writ of mandate or prohibition seeking an

immediate stay and requesting that the court issue an

alternative writ directing the superior court to vacate

its order, or show cause why it should not be ordered

to do so, and on return of that writ issue a peremptory

writ of mandate directing the court to enter a new order

denying Franco’s motion to compel arbitration.

The California appellate court concluded that reliance

on Garcia v. DIRECTV, Inc.2, and Green Tree Finan-

cial Corp. v. Bazzle3 as the basis for granting Franco’s

petition to compel arbitration was error.

Though the California appellate court agreed the

arbitration clause in this case did not expressly use

the phrases class action or representative claims, this

did not mean the arbitration agreement was without a

clear and unmistakable indication of the parties’ intent.

The parties’ arbitration agreement unambiguously

stated that disputes had to be resolved by arbitration

before a neutral arbitrator in accordance with the

National Rules of the Resolution of Employment

Disputes set forth by the AAA. The AAA Employment

Arbitration Rules and Mediation Procedures (AAA

Employment Rules) respectively authorized the AAA

to administer the arbitration and prescribed the arbit-

rator’s power.

The California appellate court held that the parties’

agreement to arbitrate their disputes under a specifically

designated set of rules, which in turn provided that

the arbitrator had to decide whether the parties’ arbitra-

tion agreement permitted class and/or representative

arbitration, was clear and unmistakable evidence that

the parties intended to delegate to the arbitrator that

question.

The California appellate court disagreed with the

suggestion in Reed Elsevier, Inc. v. Crockett4 that the

parties must expressly use the words ‘‘class arbitration’’

in their agreement in order to express an intent that an

arbitrator (versus the court) decide whether the agree-

ment permits it.

The California appellate court concluded that Franco

and Universal’s agreement to resolve their arbitration

under the AAA rules constituted clear and unmistak-

able evidence of their intent that the arbitrator, not the

court, interpret the arbitration agreement and decide

whether it permitted arbitration of class and/or rep-

resentative claims. Accordingly, the court denied

Universal’s petition.

References. See, e.g., Wilcox, California Employ-

ment Law, § 90.21[1], Gateway Issues of Arbitrability

(Matthew Bender).

Franco v. Arakelian Enterprises, Inc., B232583, 2015

Cal. App. LEXIS 186 (February 26, 2015)

On February 26, 2015, a California appellate court

ruled that under the Federal Arbitration Act, 9 U.S.C.

§§ 1-16, an employer-imposed agreement that em-

ployees would submit employment disputes to arbitra-

tion and would forgo the right to pursue claims on

behalf of a class was not categorically unenforceable

but rather was enforceable unless it was found to be

unconscionable on grounds that existed for the revoca-

tion of any contract, within the meaning of the FAA’s

savings clause, 9 U.S.C. § 2.

Edixon Franco (‘‘Franco’’) filed a lawsuit individually

and on behalf of other similarly situated current and

former employees, alleging his status as an employee

of Athens Disposal Company, Inc., dba Athens Services

(‘‘Athens Services’’). Franco brought claims as an

2 115 Cal.App.4th 297, 9 Cal. Rptr. 3d 190, (2004).

3 539 U.S. 444, 156 L. Ed. 2d 414, 123 S. Ct. 2402 (2003). 4 734 F.3d 594 (6th Cir. 2013).
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individual and putative class representative, seeking

relief against Athens Services based on his employment

as a nonexempt hourly employee, alleging that Athens

Services engaged in systematic and illegal Labor

Code and wage-order violations. Franco sued in a rep-

resentative capacity under the Labor Code Private

Attorneys General Act of 2004 (Lab. Code, §§ 2698-

2699.5) (‘‘PAGA’’), seeking civil penalties for Athens

Services’ violations of its Labor Code obligations to

Franco and other current and former employees.

Athens Services petitioned to compel arbitration and to

dismiss or stay the civil action. According to Franco, he

was employed by Athens Services and he had signed

an ‘‘Employee Agreement to Arbitrate’’ as a condition

of his employment, which acknowledged his receipt

and review of the Athens Services’ Mutual Arbitration

Policy (‘‘MAP’’). The trial court granted the petition

to compel arbitration. A California appellate court

concluded in that the MAP’s provisions requiring arbi-

tration and waiving class actions were unenforceable.

Athens Services’ petition for review by the California

Supreme Court was denied; its petition to the U.S.

Supreme Court for writ of certiorari was denied. The

case returned to the trial court. Counsel for Athens

Services informed the court that Franco’s suit had

named the wrong defendant: that Franco’s actual

employer was Arakelian, doing business as Athens

Services. Arakelian filed a second petition to compel

arbitration, which was denied. Arakelian appealed

again and the California appellate court affirmed the

trial court’s denial of the second petition to compel

arbitration. The matter came before the California

appellate court for the third time when the California

supreme court transferred the matter with directions

to vacate that decision and to reconsider the cause in

light of Iskanian v. CLS Transportation Los Angeles.5

The California appellate court ruled that under the

Federal Arbitration Act (9 U.S.C. §§ 1-16), which

preempted state law protections, the agreement to

submit employment disputes to arbitration, and to

forgo the right to pursue claims on behalf of a class

of similarly situated employees, was not categorically

unenforceable. Rather, the parties’ agreement to arbi-

trate was enforceable unless it was found to be un-

conscionable on grounds that existed for the revocation

of any contract. The employee’s purported waiver of

his right to prosecute statutory claims under the Labor

Code Private Attorneys General Act of 2004 (PAGA)

(Lab. Code, §§ 2698-2699.5) was unenforceable, and

his PAGA claims were not subject to arbitration.

However, the waivers of the employee’s right to

pursue non-PAGA claims as a class representative

were enforceable, precluding the prosecution of those

claims in any forum.

The California appellate court further held that in the

absence of evidence that would further explicate the

impact and prejudice (if any) resulting from inaccurate

or misleading representations concerning Franco’s

employment, and Arakelian’s failure to earlier identify

itself as Franco’s employer, the record disclosed no

conduct that could justify the trial court in determining

that Arakelian had waived its arbitration rights under

the MAP provision.

The California appellate court concluded that the

rulings in AT&T Mobility v. Concepcion6 and Iskanian

required that it reversed and remanded to the trial court

the orders denying Arakelian’s petition for arbitration

of Franco’s claims, with directions to grant the petition

for arbitration of Franco’s individual claims against

Arakelian, while enforcing the parties’ contractual

agreement to forego any right to make claims in arbi-

tration as a representative or as a member of a class or

in a private attorney general capacity, except that the

MAP could not be enforced to preclude Franco from

prosecuting claims against Arakelian under the PAGA

in a non-arbitration forum.

References. See, e.g., Wilcox, California Employment

Law, § 90.02[2], Enforceability of Individual Arbitra-

tion Agreements (Matthew Bender).

Association for Los Angeles Deputy Sheriffs v. County
of Los Angeles, B254982, 2015 Cal. App. LEXIS 144

(February 17, 2015)

On February 17, 2015, a California appellate court

ruled that a trial court erred in denying a county’s

motion to compel individual arbitrations of grievances

by certain county union employees under Code Civ.

Proc. § 1281.2(c) because the unions’ claims in the

grievances and in their cross-complaint were the

same—that is, the cross-complaint raised no other

non-arbitrable issues between the parties.

The County of Los Angeles, by and through its

Sheriff’s Department and Lee Baca (‘‘County’’),

sought to compel individual arbitrations of grievances

by certain union employees employed by the Los

Angeles County Sheriff’s Department and the now

5 59 Cal.4th 348, 173 Cal. Rptr. 3d 289, 327 P.3d 129

(2014). 6 563 U.S. ___, 179 L.Ed.2d 742, 131 S.Ct. 1740 (2011).
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defunct Office of Public Safety and represented by

the Los Angeles County Professional Peace Officers

Association and the Associations for Los Angeles

Deputy Sheriffs (collectively ‘‘Unions’’). The trial

court refused to compel such arbitrations, ruling that

Code Civ. Proc. § 1281.2(c) gave it discretion in the

interest of judicial economy to stay the arbitration of

arbitral issues between the parties while it resolved

issues between the parties that were not subject to

arbitration, which resolution might make arbitrations

unnecessary. The County appealed before a California

appellate court.

The California appellate court ruled that the trial court

erred in denying the County’s motion/petition to com-

pel individual arbitrations of grievances by certain

county union employees under § 1281.2(c), because

the unions’ claims in the grievances and in their

cross-complaint were the same—that is, the cross-

complaint raised no other non-arbitrable issues be-

tween the parties.

The California appellate court agreed that the trial

court improperly applied § 1281.2 in denying the

County’s motion/petition to compel individual arbit-

rations and in staying or delaying the arbitration of

the arbitrable issues between the parties. It observed

that the trial court’s reliance on the cited paragraph

from § 1281.2(c) was misplaced because there were

no other issues between the parties which were not

subject to arbitration and which were the subject of a

pending action or special proceeding between the

parties. That is, the Unions’ cross-complaint did not

allege any claims that were not subject to the grievance

procedures and arbitration.

The California appellate court held that because the

Unions’ claims in the grievances and the cross-complaint

were the same—that is, the cross-complaint raised no

other non-arbitrable issues between the parties—the

trial court erred in denying the County’s motion/petition

to compel individual arbitrations and in staying or

delaying the arbitration of the arbitrable issues between

the County and the Unions and their employees. It also

held that the trial court improperly relied upon judicial

economy as a basis for delaying arbitration.

The California appellate court further held that the

fact that the Unions represented members as to their

claims did not eliminate the obligation of the Unions

to arbitrate on behalf of each Union member’s claim.

The Unions’ claims and requested remedy sought

monetary compensation for each Union member

based on the facts applicable to each such member

and, in effect, required the individual participation of

each Union member with a claim.

The California appellate court reversed the trial

court’s order.

References. See, e.g., Wilcox, California Employment

Law, § 90, Arbitration of Employment Disputes

(Matthew Bender).

Marenco v. DirecTV LLC, B238421, 2015 Cal. App.

LEXIS 106 (February 5, 2015)

On February 5, 2015, a California appellate court

ruled that a nonsignatory corporation could enforce

an arbitration agreement between a signatory em-

ployee and a corporation that was acquired by the

nonsignatory corporation, which assumed all of the

rights and obligations of the acquired corporation.

Before it was acquired by DirecTV LLC (‘‘DirecTV’’),

180 Connect, Inc. (‘‘180 Connect’’) entered into an

employment arbitration agreement with Francisco

Marenco (‘‘Marenco’’). The agreement required both

parties to submit all claims arising from and related

to the employment relationship to binding arbitration.

The agreement prohibited filing a class or collective

action, or a representative or private attorney general

action on behalf of a class of persons or the general

public.

After acquiring 180 Connect, DirecTV retained 180

Connect’s employees, including Marenco. Marenco

continued working for DirecTV. Marenco filed a

putative class action against DirecTV alleging that

DirecTV violated state wage and unfair competition

laws. (Lab. Code § 212; Bus. & Prof. Code § 17200)

As successor to 180 Connect’s rights and obligations

under the arbitration agreement, DirecTV moved to

compel arbitration of Marenco’s individual claims,

and stay the class claims. After initially granting

DirecTV’s motion to compel, the trial court granted

Marenco’s request for a rehearing. On rehearing the

motion to compel, the trial court ordered arbitration

of Marenco’s individual claims. Marenco filed an ap-

peal before a California appellate court.

The California appellate court held that DirecTV could

enforce the arbitration agreement between Marenco

and 180 Connect that was acquired by DirecTV,

which assumed all of the rights and obligations of 180

Connect.

The California appellate court observed that by suing

DirecTV for unpaid wages, Marenco acknowledged

the existence of an employment relationship with the

entity that survived the merger. DirecTV, the surviving
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corporation, assumed all of the disappearing corpora-

tion’s rights and liabilities, including the obligations

owed to the disappearing corporation’s employees.

Although DirecTV was not a signatory to the employ-

ment arbitration agreement between Marenco and

180 Connect, there was no doubt that the agreement

formed one of the terms of Marenco’s employment.

When Marenco sued DirecTV for violating the terms

of his employment, DirecTV was entitled to invoke

the arbitration clause to compel Marenco, as a signatory

plaintiff, to arbitrate his claims pursuant to the employ-

ment agreement.

The California appellate court further observed that

the evidence was undisputed that DirecTV acquired

all of 180 Connect’s assets, employees, rights, and

liabilities. There was no indication that the original

terms of Marenco’s employment were modified, super-

seded, revoked, canceled, or nullified in any manner.

The record thus supported a reasonable inference that

the 180 Connect employees who continued working

after the merger implicitly accepted DirecTV’s decision

to maintain their existing terms of employment, in-

cluding the arbitration agreement.

The California appellate court held that the fact that

Marenco did not sign a new arbitration agreement

with DirecTV was not a sufficient basis to invalidate

his original agreement that constituted one of the

established terms of his employment and was never

extinguished, rescinded, altered, or revised. Marenco’s

continued employment with DirecTV served as his

implied consent to preserving the original terms of

employment, including the arbitration agreement.

The California appellate court affirmed the judgment

staying the class claims and compelling arbitration of

Marenco’s individual claims.

References. See, e.g., Wilcox, California Employment

Law, § 90.21[2], Nonsignatory to Arbitration Agree-

ment (Matthew Bender).

DISABILITY DISCRIMINATION

Nigro v. Sears, Roebuck & Co., No. 12-57262, 2015

U.S. App. LEXIS 2810 (9th Cir. February 25, 2015)

On February 25, 2015, the U.S. Court of Appeals for

the Ninth Circuit ruled that in a former employee’s

disability discrimination suit under the California

Fair Employment and Housing Act, Gov’t Code

§ 12940(a), summary judgment was erroneously

granted in favor of the former employer because the

district court erroneously disregarded the employee’s

declaration regarding statements made by a manager

concerning his disability, and this declaration estab-

lished a genuine dispute of material fact regarding

the employer’s discriminatory animus.

Anthony Nigro (‘‘Nigro’’) filed suit against his former

employer Sears, Roebuck and Co. (‘‘Sears’’) in Cali-

fornia state court, claiming under the California Fair

Employment and Housing Act (‘‘FEHA’’) (1) that

Sears discriminated against him because of his dis-

ability, (2) that Sears declined to accommodate his

disability, and (3) that Sears did not engage in an inter-

active process to determine possible accommodation

for his disability. Nigro also alleged that Sears wrong-

fully terminated his employment in violation of

California public policy. Sears removed the action to

federal court. Sears then moved for summary judg-

ment on each of Nigro’s claims, and the district court

granted Sears’s motion. Nigro filed an appeal before

the U.S. Court of Appeals for the Ninth Circuit.

The Ninth Circuit ruled that the summary judgment

was erroneously granted in favor of Sears because the

district court erroneously disregarded the Nigro’s

declaration regarding statements made by a manager

concerning his disability, and this declaration estab-

lished a genuine dispute of material fact regarding the

Nigro’s discriminatory animus.

The Ninth Circuit observed that Nigro’s declaration

and deposition testimony, albeit uncorroborated and

self-serving, were sufficient to establish a genuine

dispute of material fact on Sears’s discriminatory

animus. It concluded that the district court erred in

disregarding Nigro’s testimony in granting Sears’s

motion for summary judgment. The Ninth Circuit

further held that because a manager’s statements

and the evidence proffered by Nigro could allow a

reasonable jury to infer that Sears terminated Nigro

because of his disability, there was a genuine issue of

material fact. It therefore reversed the district court’s

entry of summary judgment on Nigro’s discrimination

claim.

With regard to Nigro’s claim that Sears failed to ac-

commodate his disability, the Ninth Circuit observed

that because ulcerative colitis caused Nigro loss of

sleep at night, his direct supervisor had allowed

Nigro to start his shifts at 9:00 A.M. instead of 6:00

A.M. as needed. Although Nigro testified that the

supervisor continued to accommodate him, the record

also revealed that the supervisor’s supervisor did not

approve this accommodation and required Nigro to

arrive on time, at 6:00 A.M., every day. The Ninth

Circuit held that a reasonable jury could infer that

the unwillingness of the supervisor’s supervisor to
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accommodate compelled Nigro to arrive at 6 A.M.

every day despite his need to arrive later, so summary

judgment was improper.

With regard to Nigro’s claim that Sears did not engage

in an interactive process as required by Gov’t Code

§ 12940, the Ninth Circuit held that because Nigro’s

requests for accommodations and Nigro’s telephone

conversation with the supervisor’s supervisor put

Sears on notice that Nigro needed accommodations,

a reasonable jury could find that Sears had an obligation

to engage in the interactive process required by FEHA

and failed to do so.

Accordingly, the Ninth Circuit reversed the district

court’s judgment.

References. See, e.g., Wilcox, California Employment

Law, § 41.32[2][c], Fair Employment and Housing Act

(FEHA) (Matthew Bender).

EMPLOYERS’ TORT LIABILITY

State of California v. Superior Court, S214221, 2015

Cal. LEXIS 1100 (February 26, 2015)

On February 26, 2015, in a personal injury lawsuit

involving the California Highway Patrol’s (‘‘CHP’’)

freeway service patrol (‘‘FSP’’) program, the Cali-

fornia supreme court concluded that the FSP statutes,

as written, are incompatible with a special employment

relationship between CHP and tow truck drivers,

however, this conclusion does not foreclose the possi-

bility that CHP might act as a special employer in

particular circumstances; the appellate court erred

by ruling that the FSP statutes categorically bar CHP

from acting as a special employer of tow truck drivers.

Under the Freeway Service Patrol (‘‘FSP’’) Act, motor-

ists receive free emergency roadside assistance as a

public service on California’s busiest highways. (Sts. &

High. Code § 2560 et seq; Stats. 2000, ch. 513, § 1, pp.

3576-3577.) FSP tow trucks drive designated routes at

peak traffic hours and respond to calls for assistance.

The FSP program is jointly administered by the Cali-

fornia Department of Transportation (‘‘Caltrans’’), the

Department of the California Highway Patrol (‘‘CHP’’),

and local transportation agencies. Caltrans manages

statewide funding, planning, and coordination. CHP

trains the tow truck drivers, supervises field operations,

and may provide dispatchers. Local agencies contract

with privately owned tow services, which hire and

assign the drivers and provide trucks that must be

dedicated solely to the FSP program.

The Orange County Transportation Authority (‘‘OCTA’’)

oversees a local program. It contracted with California

Coach Orange, Inc. (‘‘California Coach’’) for FSP tow

services, and with CHP for field supervision, program

management, and oversight of contractor service quality.

A California Coach FSP tow truck driven by Joshua

Guzman (‘‘Guzman’’) hit a car injuring Mayra

Alvarado (‘‘Alvarado’’) and her child. Alvarado sued

Guzman, California Coach, CHP, Caltrans, and

OCTA. CHP moved for summary judgment. For

purposes of the motion, the parties stipulated that the

sole theory of recovery against CHP was that it was

Guzman’s ‘‘special employer.’’

The trial court denied summary judgment, finding

triable issues with respect to special employment.

However, it granted CHP’s request to certify a control-

ling question of law to the appellate court: whether the

statutes establishing the FSP program are inconsistent

with a finding that CHP is the special employer of an

FSP tow truck driver. Ruling that CHP could not be

such a special employer as a matter of law, the appellate

court directed entry of summary judgment. CHP

appealed to the California supreme court.

The California supreme court agreed with the appellate

court that the FSP statutes, as written, are incompatible

with a special employment relationship between CHP

and tow truck drivers. However, this conclusion does

not foreclose the possibility that CHP might act as a

special employer in particular circumstances. The

statutes authorize CHP to perform certain functions,

but do not bar it from taking on other responsibilities.

The California supreme court concluded that CHP’s

right to control some aspects of towing operations

does not confer upon it the status of a special employer.

It observed that CHP does not pay FSP tow truck

drivers, who perform at least semi-skilled work in

a distinct occupation with equipment provided by the

tow service providers. Drivers necessarily exert control

over towing operations whenever CHP officers are not

present. Nor would drivers or CHP reasonably deem

their relationship to be one of employment under the

statutory scheme. It is the tow service providers who

are in the business of roadside assistance. They are

acquainted with its peculiar risks, and in the best

position to mitigate them by hiring carefully, firing

when appropriate, obtaining insurance, and adjusting

their bids for FSP contracts to account for potential

liabilities. CHP’s statutory role in the FSP program is

a limited one, and reflects its function as a police

agency.

The California supreme court concluded that the

language of the statutory scheme does not support a

finding that CHP is the special employer of FSP tow
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truck drivers. However, this holding does not eliminate

the possibility that CHP might act as a special employer

if it takes on responsibilities beyond those outlined

in the FSP statutes. It is authorized to make its own

agreements with tow service providers, in addition to

the primary contracts between providers and local

transportation agencies. (Veh. Code § 2435(a)) Con-

ceivably, pursuant to that authority or otherwise, CHP

might agree to a role that would bring it within the

scope of the special employment doctrine.

The California supreme court held that the appellate

court erred by ruling that the FSP statutes categorically

bar CHP from acting as a special employer. Accord-

ingly, it reversed the appellate court’s judgment, and

remanded for further proceedings.

References. See, e.g., Wilcox, California Employment

Law, § 30.04[5], Borrowed Employees: Special and

Dual Employments (Matthew Bender).

MEAL PERIODS

Gerard v. Orange Coast Memorial Medical Center,

G048039, 2015 Cal. App. LEXIS 132 (February 10, 2015)

On February 10, 2015, a California appellate court

ruled that health care workers who alleged that a

hospital policy authorizing waivers of second meal

periods on shifts longer than 12 hours violated Lab.

Code §§ 512 (a), 516, could maintain their claims be-

cause the wage order on which the hospital had relied

(Cal. Code Regs., tit. 8, § 11050, subd. (11)(D)), was

partially invalid to the extent it provided for waivers

of second meal periods on shifts longer than 12 hours.

Plaintiffs Jazmina Gerard (‘‘Gerard’’), Kristiane

McElroy (‘‘McElroy’’), and Jeffery Carl (‘‘Carl’’)

were health care workers who were formerly employed

by defendant Orange Coast Memorial Medical Center

(‘‘hospital’’). Gerard, McElroy, and Carl alleged they

usually worked 12-hour shifts, but from time to time

worked shifts longer than 12 hours. A hospital policy

allowed health care employees who worked shifts

longer than 10 hours caring for patients to voluntarily

waive one of their two meal periods, even if their shifts

lasted more than 12 hours. Plaintiffs alleged they all

signed second meal period waivers, and occasionally

worked shifts longer than 12 hours without being

provided a second meal period.

Plaintiffs’ complaint alleged second meal period

waiver and other Labor Code violations, and sought

statutory penalties, unpaid wages, and injunctive

relief. Gerard alleged claims on her own behalf, and

on behalf of others as an ‘‘aggrieved employee’’

under the Private Attorney General Act of 2004 (Lab.

Code § 2698 et seq.; PAGA). McElroy and Carl alleged

claims on their own behalf, and on behalf of all other

similarly situated persons, and sought class certification

(Code Civ. Proc. § 382).

Hospital answered and asserted as an affirmative

defense. Hospital then moved for summary judgment

against Gerard on all of her individual and PAGA

claims. Gerard opposed the motion for summary judg-

ment. The trial court granted summary judgment

against Gerard. It also found Gerard’s other claims

were all derivative, so the failure of her individual

meal period claim doomed her other claims too. The

court entered judgment against Gerard and in favor

of hospital. Gerard filed an appeal before a California

appellate court.

The California appellate court agreed there was a

conflict between the wage order on which the hospital

had relied, Cal. Code Regs., tit. 8, § 11050(11)(D), and

Lab. Code §§ 512(a). Cal. Code Regs., tit. 8, § 11(D)

permitted health care workers to waive their second

meal periods, even on shifts in excess of 12 hours,

and thus § 11(D) conflicted with Lab. Code § 512(a),

which limited second period meal waivers to shifts of

12 hours or less.7 Furthermore, it agreed the conflict

between Cal. Code Regs., tit. 8, § 11(D) and Lab.

Code § 512(a) created an unauthorized additional

exception to the general rule set out in § 512(a),

beyond the express exception for waivers on shifts of

no more than 12 hours. Everything in the legislative

history of § 512 and Lab. Code § 516 evidenced the

intent to prohibit the Industrial Welfare Commission

(‘‘IWC’’) from amending its wage orders in ways

that conflicted with meal period requirements in Lab.

Code § 512, including the proviso second meal periods

might be waived only if the total hours worked is less

than 12 hours.

The California appellate court agreed that Lab. Code

§ 516, as amended in 2000, did not authorize the IWC

to enact wage orders inconsistent with the language

of Lab. Code § 512. It concluded that the IWC exceeded

its authority by enacting Cal. Code Regs., tit. 8, § 11(D)

and declared § 11(D) was partially invalid to the extent

it authorized health care workers to waive their second

meal periods on shifts longer than 12 hours.

The California appellate court also concluded that there

were triable issues regarding Gerard’s contention she

worked numerous shifts longer than 12 hours, skipped

her second meal period, and did not receive premium

7 Brinker Restaurant Corp. v. Superior Court, 53 Cal.4th

1004, 139 Cal. Rptr. 3d 315, 273 P.3d 513 (2012).
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pay. Stated conversely, there were triable issues re-

garding hospital’s contention that it fulfilled its duty

to provide Gerard with the opportunity to take her

second meal break on each of her 12-plus-hour shifts.

Thus, the California appellate court concluded that

the trial court incorrectly granted summary judgment

against Gerard.

The California appellate court reversed the summary

judgment against Gerard.

References. See, e.g., Wilcox, California Employment

Law, § 2.08, Meal Periods (Matthew Bender).

ONE DAY’S REST IN SEVEN

Mendoza v. Nordstrom, No. 12-57130, No. 12-57144,

2015 U.S. App. LEXIS 2551 (9th Cir. February 19, 2015)

On February 19, 2015, the U.S. Court of Appeals for

the Ninth Circuit certified three questions to the

Supreme Court of California: (A) Under Lab. Code

§ 551, was the required day of rest calculated by the

workweek, or was it calculated on a rolling basis

for any consecutive seven-day period?; (B) Did ex-

emption under Lab. Code § 556 apply when an

employee worked less than six hours in any one day

of the applicable week, or did it apply only when an

employee worked less than six hours in each day of the

week?; (C) Under Lab. Code § 552, what did it mean

for an employer to ‘‘cause’’ an employee to work more

than six days in seven: force, coerce, pressure, sche-

dule, encourage, reward, permit, or something else?

Christopher Mendoza (‘‘Mendoza’’) and Meagan

Gordon (‘‘Gordon’’) were former employees of Nord-

strom, Inc. (‘‘Nordstrom’’), a retail department store

in California. Mendoza worked for Nordstrom, first as

a barista and later as a sales representative in one of

Nordstrom’s San Diego locations. Gordon worked in

the fitting room at one of Nordstrom’s ‘‘Rack’’ loca-

tions. While employed at Nordstrom, Mendoza

worked more than six consecutive days on three

occasions; he worked less than six hours on at least

one day in the consecutive days of work. On each of

those occasions, Mendoza was not originally scheduled

to work more than six consecutive days, but he did

so after being asked by either his supervisor or a co-

worker to fill in for another employee. Gordon worked

more than six consecutive days on one occasion. On

two of those days, Gordon worked less than six hours.

Mendoza sued Nordstrom, alleging that it had violated

Lab. Code §§ 551 and 552 by failing to provide him

with one day’s rest in seven on three occasions. He

brought the action in California state court. Nordstrom

removed to federal court. Mendoza filed his complaint

on behalf of a class of similarly situated hourly, non-

exempt Nordstrom employees in California, and he

brought the relevant claim pursuant to the California’s

Labor Code Private Attorneys General Act of 2004

(Lab. Code §§ 2698-2699.5). Gordon’s complaint in

intervention alleged the same causes of action as

those in Mendoza’s complaint.

With respect to the day-of-rest claims, the district

court ruled: (1) the day-of-rest statute, Lab. Code

§ 551 applied on a rolling basis to any consecutive

seven-day period, rather than by the workweek; (2)

but Lab. Code § 556 exempted Nordstrom from that

requirement, because each plaintiff worked less than

six hours on at least one day in the consecutive seven

days of work; and (3) even if the exemption did not

apply, Nordstrom did not ‘‘cause’’ Mendoza or

Gordon to work more than seven consecutive days,

within the meaning of Lab. Code § 552, because there

was no coercion; Plaintiffs waived their rights under

Lab. Code § 551 by accepting additional shifts when

they were offered. The court dismissed the action.

Mendoza and Gordon filed an appeal before the U.S.

Court of Appeals for the Ninth Circuit.

The Ninth Circuit noted that no controlling California

precedent answered any of the certified questions of

statutory interpretation. The consequences of any

interpretation of the day-of-rest statutes would have

profound legal, economic, and practical consequences

for employers and employees throughout the state of

California and would govern the outcome of many

disputes in both state and federal courts in the Ninth

Circuit. The Ninth Circuit therefore submitted that

the certified questions were worthy of decision by the

California Supreme Court.

The Ninth Circuit therefore certified three questions to

the Supreme Court of California: (A) Lab. Code § 551

provides that every person employed in any occupation

of labor is entitled to one day’s rest therefrom in

seven. Is the required day of rest calculated by the

workweek, or is it calculated on a rolling basis for

any consecutive seven-day period? (B) Lab. Code

§ 556 exempts employers from providing such a day

of rest when the total hours of employment do not

exceed 30 hours in any week or six hours in any one

day thereof. Does that exemption apply when an

employee works less than six hours in any one day of

the applicable week, or does it apply only when an

employee works less than six hours in each day of the

week? (C) Lab. Code § 552 provides that an employer

may not cause his employees to work more than six

days in seven. What does it mean for an employer to

‘‘cause’’ an employee to work more than six days in
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seven: force, coerce, pressure, schedule, encourage,

reward, permit, or something else?

References. See, e.g., Wilcox, California Employment

Law, § 2.10, One Day’s Rest in Seven (Matthew Bender).

RACIAL DISCRIMINATION

Horne v. District Council 16 International Union
of Painters & Allied Trades, A135470, 2015 Cal.

App. LEXIS 148 (February 18, 2015)

On February 18, 2015, a California appellate court

ruled that the citizenship rights of an individual who

had a prior narcotics conviction had not been fully

restored for purposes of 29 U.S.C. § 504(a) when he

applied for employment as a union organizer because

his right to bear arms had not been restored; the trial

court erred in considering after-acquired evidence of

the disqualification during the liability phase of a

California Fair Employment and Housing Act, Gov’t

Code § 12900 et seq., suit for racial discrimination

under Gov’t Code § 12940 (a), because it was relevant

only as to remedies.

District Council 16 International Union of Painters

and Allied Trades (‘‘District Council 16’’) was a labor

organization comprising 16 local unions of drywall

finishers, glaziers, painters, and floor coverers. One

member union was Glaziers Local No. 718 (‘‘Local

718’’). Raymond E. Horne (‘‘Horne’’)—an African-

American male—was a glazier and a member of

Local 718. He was also a member of District Council

16 (or its predecessors) for many years. Horne applied

for an organizer position with District Council 16,

without success. The man chosen to fill the position

was white. Horne challenged District Council 16’s

decision not to hire him as a union organizer, arguing

that it was made in violation of the anti-discrimination

provisions of the union’s constitution and bylaws.

District Council 16 concluded that no violation had oc-

curred. Thereafter, Horne filed a complaint for racial

discrimination with the California Department of Fair

Housing and Employment.

Horne filed the instant employment discrimination

action, alleging that District Council 16’s failure to

hire him was based on his race. During discovery,

Horne admitted that he had been earlier convicted of

possession of narcotics for sale, that he had served a

prison term as a result, and that he was discharged from

parole with respect to the conviction.

District Council 16 moved for summary judgment,

arguing that undisputed facts established Horne’s

inability to lawfully occupy the organizer position

he sought and that this circumstance was fatal to his

discrimination claim. The trial court granted District

Council 16’s motion for summary judgment. Horne

filed an appeal before a California appellate court.

The California appellate court observed that, as a

citizen of the United States, Horne possessed an in-

dividual right to bear arms. As a result of his prior

felony narcotics conviction, Horne lost this right

under California law (Penal Code § 29800(a)(1)).

And, all parties agreed that it had not been restored.

The court noted that the most reasonable interpretation

of the federal law precluding Horne’s employment

until his citizenship rights had been fully restored was

that he must have reacquired, under relevant California

law, all of the citizenship rights he lost pursuant to that

law as a result of his conviction. The court therefore

concluded, applying the express language of 29 U.S.C.

§ 504(a), that Horne’s citizenship rights were not fully

restored at the time of the employment decision

because, under California law, he remained unable to

possess a firearm.

The California appellate court further observed that the

trial court impermissibly relied on the after-acquired

evidence of Horne’s felony conviction to support its

grant of summary judgment, concluding that, since

Horne was not qualified for the position of union orga-

nizer, he could not establish a prima facie case of

discrimination. The court held that this determination

was clearly contrary to the express holding in Salas v.

Sierra Chemical Co.8 that after-acquired evidence

could not be used as an absolute bar to a worker’s

California Fair Employment and Housing Act

(‘‘FEHA’’) (Gov’t Code § 12900 et seq.) claims.

Therefore, although the trial court correctly concluded

that Horne’s citizenship rights had not been fully

restored for purposes of 29 U.S.C. § 504(a), its grant

of summary judgment in favor of District Council 16

was reversed by the California appellate court be-

cause consideration of the after-acquired evidence

upon which the court based its decision was inap-

propriate during the liability phase of this FEHA

litigation.

References. See, e.g., Wilcox, California Employment

Law, § 43.01, California Fair Employment and Housing

Act (Matthew Bender).

8 59 Cal.4th 407, 173 Cal. Rptr. 3d 689, 327 P.3d 797

(2014).
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WRONGFUL TERMINATION

Lang v. State Farm Mut. Auto. Ins. Co., B252048,

2015 Cal. App. Unpub. LEXIS 1350 (February 27, 2015)

On February 27, 2015, a California appellate court

reversed summary judgment as to the two causes of

action alleging wrongful termination in violation of

public policy predicated on Gov’t Code § 12940(a),

(m), and (n), and as to the claim for punitive damages

because there was a triable issue of material fact as

to the employee’s status as a qualified individual

and the employee had presented sufficient evidence

that the employer’s reasons for terminating him were

pretextual.

State Farm Mutual Automobile Insurance Company

(‘‘State Farm’’) employed Todd Lang (‘‘plaintiff’’),

specifically as an insurance claims representative from

2000 forward. As a claims representative, plaintiff was

responsible for processing claims submitted by State

Farm policyholders. During his employment, plaintiff

had periodic leaves due to multiple medical conditions,

including chronic pain syndrome.

Plaintiff filed an appeal before a California appellate

court challenging the trial court’s order granting

summary judgment in favor of State Farm as to his

three causes of action for wrongful termination in vio-

lation of California public policy predicated on the Fair

Employment and Housing Act (‘‘FEHA’’), specifically

Gov’t Code § 12940(a), (m), and (n), and § 12945.2(l),

and his claim for punitive damages.

The California appellate court reversed summary judg-

ment as to the two causes of action alleging wrongful

termination in violation of public policy predicated on

§ 12940(a), (m), and (n), and as to the claim for punitive

damages because there was a triable issue of material

fact as to plaintiff’s status as a qualified individual and

plaintiff had presented sufficient evidence that State

Farm’s reasons for terminating him were pretextual.

The California appellate court concluded that plaintiff

had offered competent evidence that he was a qualified

individual, that is, that he was capable of returning to

work fulltime and performing his job shortly after the

surgery. It concluded that plaintiff’s declaration stating

that he could return to work and the pain management

doctor’s testimony regarding plaintiff’s improvement

and ability to function after his surgery created a

triable issue of material fact regarding whether plain-

tiff could return to work and perform the essential

functions of his job. Plaintiff had met his burden of

production in opposing summary judgment. The

court, therefore, reversed the court’s order granting

summary judgment as to the causes of action for

wrongful termination premised on violation of public

policy predicated on FEHA, § 12940(a), (m), and (n),

and as to the claim for punitive damages premised on

wrongful termination.

The California appellate court further concluded

that the evidence proffered by plaintiff indicated that

State Farm did not consistently apply its leave policies,

had inconsistent or implausible reasons for not allowing

plaintiff to use his accrued vacation days, and that

plaintiff’s new manager wanted to terminate plaintiff

because of his disability. A trier of fact could consider

State Farm’s proffered legitimate reasons for termina-

tion to be unworthy of credence under these facts. The

court held that plaintiff had met his summary judgment

burden of establishing triable issues of fact as to

whether State Farm was more likely motivated by

disability discrimination than by its proffered ex-

planation of expired sick leave. Plaintiff had provided

sufficient evidence to establish pretext.

Accordingly, the California appellate court reversed

summary judgment as to the two causes of action

alleging wrongful termination in violation of public

policy predicated on § 12940(a), (m), and (n), and as

to the claim for punitive damages.

References. See, e.g., Wilcox, California Employment

Law, § 60.04, Violation of Public Policy (Matthew

Bender).
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CALENDAR OF EVENTS

2015

April 2-3 NELI: ADA & FMLA Compliance

Update

Westin St. Francis 335 Powell

Street San Francisco, CA 94102

(415) 397-7000

April 8 CALBAR Workers’ Compensation

Section, Webinar: Dying Hard in

California: How to Handle Cases

Where the Injured Worker Dies

12:00 PM - 1:00 PM

April 8-10 LEAP 2015, 11th Annual Labor &

Employment Law Advanced Practices

Symposium

Bellagio 3600 Las Vegas Blvd.

South Las Vegas, NV 89109 (800)

543-2055 www.LEAP2015.com

April 24 CALBAR Labor and Employment

Law Section, 21st Annual Public

Sector Conference

The Claremont Resort & Spa 41

Tunnel Road Berkeley, CA 94705

April 25 CALBAR Workers’ Compensation

Section, 2015 Spring Conference

Walnut Creek Marriott 2355

North Main Street Walnut Creek,

CA 94596 (415) 538-2256

May 7-8 NELI: Employment Law Conference -

Mid Year

Westin St. Francis 335 Powell

Street San Francisco, CA 94102

(415) 397-7000

May 16 CALBAR Workers’ Compensation

Section, 2015 Spring Conference

The Cliffs Resort 2757 Shell

Beach Road Pismo Beach,

CA 93449 (803) 773-5000

May 20 DFEH Webinar: Sexual Harassment

Prevention Training

10:00 AM - 12:00 PM

May 29 CALBAR Workers’ Compensation

Section, Webinar: Advanced Issues with

Workers’ Compensation Fraud / RICO

12:00 PM - 1:00 PM

July 9-10 CALBAR Labor and Employment Law

Section, Fifth Annual Advanced Wage &

Hour Conference and Annual Meeting

J.W. Marriott at L.A. Live in

Los Angeles

July 15 DFEH Webinar: Sexual Harassment

Prevention Training

10:00 AM - 12:00 PM

July 16-17 NELI: Employment Discrimination

Law Update

Westin St. Francis 335 Powell

Street San Francisco, CA 94102

(415) 397-7000
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Aug. 18 NELI: California Disability Law

Workshop

Westin St. Francis 335 Powell

Street San Francisco, CA 94102

(415) 397-7000

Aug. 19 NELI: Americans With Disabilities

Act Workshop

Westin St. Francis 335 Powell

Street San Francisco, CA 94102

(415) 397-7000

Aug. 20-21 NELI: Public Sector EEO and

Employment Law Conference

Westin St. Francis 335 Powell

Street San Francisco, CA 94102

(415) 397-7000

Aug. 24 NELI: California Disability Law

Workshop

Luxe Sunset Boulevard Hotel

11461 Sunset Boulevard Los Angeles,

CA 90049 (310) 476-6571

Aug. 25 NELI: Americans With Disabilities Act

Workshop

Luxe Sunset Boulevard Hotel

11461 Sunset Boulevard Los Angeles,

CA 90049 (310) 476-6571

Sept. 16 DFEH Webinar: Sexual Harassment

Prevention Training

10:00 AM - 12:00 PM

Oct. 7 NELI: Affirmative Action Workshop Westin St. Francis 335 Powell

Street San Francisco, CA 94102

(415) 397-7000

Oct. 8-9 NELI: Affirmative Action Briefing Westin St. Francis 335 Powell

Street San Francisco, CA 94102

(415) 397-7000

Oct. 8-11 CALBAR: 88th Annual Meeting of the

State Bar of California

Anaheim, CA (415) 538-2210

Nov. 18 DFEH Webinar: Sexual Harassment

Prevention Training

10:00 AM - 12:00 PM

Dec. 3-4 NELI: Employment Law Conference Westin St. Francis 335 Powell

Street San Francisco, CA 94102

(415) 397-7000
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