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Transportation industry 
exemptions—new challenges 
for class action waivers
by Christopher Campbell 
Carothers DiSante & Freudenberger LLP

The increasing popularity of arbitration agreements 
among California employers in the past few years has been 
fueled in part by class action waiver provisions within those 
agreements. Such waivers preclude employees from asserting a 
collective action against their employer and compel them to ar-
bitrate their individual claims, presenting a strategically sound 
and cost-effective alternative to litigation.

Arbitration agreements and class action waivers are gen-
erally considered enforceable under the Federal Arbitration Act 
(FAA). However, affirming a lower court’s ruling, the Cali-
fornia Court of Appeal recently reminded employers that the 
FAA doesn’t necessarily apply to all arbitration agreements, 
including those signed by “transportation workers” who are 
employed by staffing agencies. The court of appeal’s decision 
exposes a wider category of California employers to stricter 
standards under California law and may place some arbitra-
tion agreements at risk of being unenforceable.

Relevant facts
Cornerstone Staffing Solutions, Inc., operates and 

provides staffing assistance to employers in California, 
Michigan, Nevada, and New Jersey. Although it works 
closely with both the logistics and transportation indus-
tries, Cornerstone realized only about eight percent of 
its revenue from its transportation division during the 
relevant time period.

Cornerstone hired Tony Muro to work as a truck 
driver for a client that ships products from Fontana to 
other parts of the country. He was frequently required 
to cross state lines. His employment contract included 
a provision mandating that all disputes arising out of 
his employment with Cornerstone be resolved through 
binding arbitration. The arbitration provision, purport-
edly governed “solely by the [FAA],” also included a 
waiver of the parties’ “right to initiate or proceed on a 
class action basis or participate in a class action in the 
arbitration.”

Muro filed a lawsuit against Cornerstone and its 
client alleging individual and proposed class claims 
for unfair competition as well as various claims for un-
paid wages, waiting time penalties, and meal and rest 
break premiums. Cornerstone attempted to compel in-
dividual arbitration of the matter and dismiss all of the 
class claims pursuant to the terms of Muro’s arbitration 
agreement.
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Scope of the FAA’s transportation 
industry exemption

The U.S. Supreme Court has ruled that state laws 
preventing the waiver of class action lawsuits are pre-
empted by the FAA and will be upheld under the Act if 
the arbitration agreement is otherwise enforceable. How-
ever, the FAA specifically exempts certain categories of 
employers and employees from its coverage. As a result, 
persons and entities that fall within the scope of those 
exemptions are subject to the controlling law of the state.

Muro opposed Cornerstone’s motion to compel arbi-
tration on the basis that he was a “transportation worker” 
under Section 1 of the FAA and therefore exempt from 
the Act’s coverage. Cornerstone countered that the FAA 
Section 1 exemption is limited to transportation workers 
who work for employers within the transportation in-
dustry. Cornerstone reasoned that its primary business 
function is staffing, not transportation; therefore, the ex-
emption didn’t apply.

The trial court rejected Cornerstone’s position, find-
ing that employees “who are actually engaged in trans-
porting goods in foreign or interstate commerce” are 
not required to show that their employers are involved 
in the transportation industry to take advantage of the 
FAA Section 1 exemption. The court further found that 
employees who are employed exclusively as transporta-
tion workers in the division of an employer’s business 
involved in transportation are subject to the FAA Sec-
tion 1 exemption, regardless of the size of the employer’s 
transportation business.

In other words, Muro was able to take advantage of 
the transportation industry exemption to the FAA be-
cause he worked as a truck driver, even though Corner-
stone is primarily a staffing agency. The court found that 
the transportation industry exemption is controlled by 
an employee’s function, not by the type of business run 
by the employer.

Waiver found invalid 
under California law

Since the FAA was inapplicable, the next step was 
to determine whether Muro’s class action waiver was 
valid under state law. In California, a class action waiver 
is considered an unlawful “exculpatory clause” if it fails 
a four-factor test. That test requires a court to consider:
(1) The modest size of the potential individual recovery;
(2) The potential for retaliation against class members;
(3) Whether absent class members are informed of their 

rights; and
(4) Other obstacles to the vindication of class members’ 

rights through individual arbitration.

Deciding the first three factors in Muro’s favor and omit-
ting an examination of the fourth, the appellate court ul-
timately found the class action waiver was invalid.

The first factor cuts against the validity of a class 
action waiver if the amount each class member could 
recover is too “modest” to motivate class members to 
pursue individual arbitration. Essentially, the lower the 
amount each person might receive, the lower the chance 
that the class waiver will be upheld. The court found that 
Muro’s potential recovery of $26,000 qualified as “mod-
est,” and potential awards as large as $37,000 might be 
insufficient to motivate individual action. Furthermore, 
the court reaffirmed past cases in which courts held that 
wage and hour claims like Muro’s will generally satisfy 
the first factor because they involve workers at the lower 
end of the pay scale.

The validity of a class action waiver is undermined 
by the second factor if employees might face retaliation 
for pursuing an individual action. The court’s ruling 
demonstrates that very few “facts” are necessary to show 
a risk of retaliation. Muro’s statement that he feared he 
might be fired was sufficient to draw an inference that 
other truck drivers shared the same concern.

The third factor cuts against the enforceability of a 
class action waiver if the potential class members might 
be ill informed about their legal rights. Again, the evi-
dentiary standard for an employee to prove this factor 
is extremely low. The court accepted Muro’s statement 
that he was unaware of his rights, and that Cornerstone 
made no effort to inform him of his rights, as sufficient 
evidence from which to infer that other class members 
might be unaware of their rights. Muro v. Cornerstone 
Staffing, Inc. (California Court of Appeal, 4th Appellate 
District, 2/23/18).

Bottom line
From California’s employee-focused legal environ-

ment, to the recent split among federal appellate courts 
over the construction of the FAA in relation to the Na-
tional Labor Relations Act (NLRA), class action waivers 
face an uncertain future. This case demonstrates that 
California courts are willing to interpret FAA exemp-
tions liberally, exposing a wide variety of employers—
including staffing agencies—to California’s harsher 
standards, which employees can use to undermine class 
action waivers.

An employee’s actual duties will control the appli-
cability of the FAA “transportation worker” exemption, 
even if his role is tangential to the employer’s business. 
Even if the employer’s business is not devoted to trans-
portation, drivers who are engaged in transporting 
goods in interstate commerce will be covered by the ex-
emption. When exemptions apply and state law controls, 
the commonplace wage and hour class actions plaguing 
California employers will generally meet the requisite 
factual showing to invalidate class action waivers under 
the current standards set forth in court opinions.

Even so, arbitration agreements containing class ac-
tion waivers remain a powerful tool you can use to avoid 
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the monumental costs of employment-related class ac-
tion lawsuits. You must be mindful of a waiver’s limita-
tions, analyze whether the agreement will fall under the 
FAA or California law, and draft it carefully to avoid the 
many pitfalls that can render a waiver ineffective.

The author may be contacted at Carothers DiSante & 
Freudenberger LLP in San Francisco, cjcampbell@cdflaborlaw.
com. ✤


