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Employer sues employee 
for filing suit in lieu of 
demanding arbitration
by Marianne Koepf 
Carothers DiSante & Freudenberger LLP

Many employers in California have arbitration agree-
ments that require employees to resolve any employment- 
related disputes through binding arbitration rather than in 
court before a judge or jury. Nevertheless, employees who sign 
arbitration agreements sometimes attempt to circumvent their 
agreements by filing lawsuits against their employers in court. 
When that happens, can the employer sue the employee for 
breach of the arbitration agreement?

Relevant facts and case history
Ernesto Ruiz was employed by Moss Bros. Toy, Inc. 

(MBT). Prior to and during his employment, he report-
edly signed three separate arbitration agreements with 
MBT:

(1) An arbitration agreement dated March 4, 2010, 
which he signed electronically when he submitted 
his online employment application to MBT;

(2) An arbitration agreement dated March 12, 2010, which 
he signed by hand right after he was hired; and

(3) An arbitration agreement containing a class action 
waiver, which he signed electronically on Septem-
ber 21, 2011. (The 2010 agreements did not contain a 
class action waiver.)

In July 2012, Ruiz filed a putative class action in 
California Superior Court against Moss Bros. Auto 
Group, Inc. (MBAG), alleging claims arising out of his 
employment with MBT, including claims for unpaid 
wages and overtime. His complaint also alleged rep-
resentative claims under California’s Private Attorneys 
General Act (PAGA). MBAG is an affiliate of MBT, but it 
wasn’t Ruiz’s actual employer.

In August 2012, MBAG asked the trial court to com-
pel arbitration of Ruiz’s individual employment-related 
claims and to dismiss the putative class claims. MBAG’s 
request was based solely on Ruiz’s 2011 agreement with 
MBT. In an opposing declaration, Ruiz claimed that 
he didn’t recall ever signing the 2011 agreement. Be-
cause Ruiz failed to admit that he signed the arbitration 
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agreement, MBAG had the burden under California 
law to establish that he was in fact the person who elec-
tronically signed the agreement.

The trial court denied MBAG’s motion to compel 
arbitration, MBAG appealed, and the court of appeal af-
firmed the order denying MBAG’s motion (Ruiz I). The 
court of appeal concluded that MBAG failed to submit 
evidence sufficient to prove that Ruiz was the person 
who had electronically signed the 2011 agreement.

In March 2015, MBAG filed a second request to 
compel Ruiz to arbitrate his individual employment- 
related claims. In Ruiz II, MBAG claimed for the first 
time that Ruiz was employed by MBT (not MBAG) and 
MBT had entered into all three arbitration agreements 
with him—the two 2010 agreements and the 2011 agree-
ment. MBAG argued that it was an intended third-
party beneficiary of the three arbitration agreements 
because Ruiz agreed to arbitrate all of his employment-
related disputes against MBT and/or its affiliates.

Although its second petition relied on all three 
agreements, MBAG argued that the 2011 agreement 
should be controlling since it was the “last-in-time” of 
the three agreements. The trial court denied MBAG’s 
second petition to compel arbitration as an untimely re-
newed motion to compel arbitration.

In April 2015, before the trial decided MBAG’s sec-
ond petition to compel arbitration, MBT filed an appli-
cation to intervene in the case as Ruiz’s true employer 
and to join MBAG’s petition to compel arbitration. After 
the trial court denied its application to intervene as un-
timely, MBT appealed. The court of appeal affirmed the 
trial court’s order in Ruiz II denying MBT’s application 
to intervene in the action.

New lawsuit and appeal

In September 2015, shortly after the trial court de-
nied its application to intervene in Ruiz’s case against 
MBAG, MBT filed its own lawsuit against Ruiz for 
breach of a written contract for arbitration of disputes 
and breach of the covenant of good faith and fair deal-
ing. Its claims were based on the allegation that Ruiz 
breached the March 4 and March 12, 2010, arbitration 
agreements by “failing to submit his employment- 
related disputes to binding arbitration” and “by filing 
a Complaint for employment-related claims [against 
MBAG, and not MBT].”

In response to MBT’s lawsuit, Ruiz filed what is 
known as an anti-SLAPP motion, asking the court to 
strike the entire complaint. “SLAPP” is an acronym for 
“strategic lawsuit against public participation.” Califor-
nia’s anti-SLAPP laws are intended to protect a person’s 
acts in furtherance of his constitutional rights to peti-
tion for redress of grievances (which includes filing a 
lawsuit) and to engage in free speech. Ruiz argued that 

MBT’s lawsuit unlawfully infringed on his protected 
right to petition for redress of grievances.

MBT argued that its claims were intended to ad-
dress Ruiz’s failure to honor his obligations under the 
arbitration agreements rather than impede his right 
to file a dispute against his former employer, which 
he was free to do by demanding arbitration. The trial 
court disagreed with MBT and granted Ruiz’s anti-
SLAPP motion. The court of appeal affirmed.

The trial court and the court of appeal reasoned that 
a person has a constitutional right to file a lawsuit in 
court, and an employer cannot sue an employee for ex-
ercising that right. The court of appeal found that MBT’s 
lawsuit was based entirely on Ruiz’s protected act of fil-
ing the lawsuit against MBAG. According to the court, 
“But for Ruiz’s filing of the complaint against MBAG, 
MBT’s [lawsuit] against Ruiz for breach of the 2010 arbi-
tration agreements would have no factual basis.”

The court of appeal also rejected MBT’s secondary 
(and novel) argument that because the Federal Arbitra-
tion Act (FAA) is the controlling authority for arbitra-
tion agreements, it preempts California’s anti-SLAPP 
statute. The court noted that California’s anti-SLAPP 
statute doesn’t uniquely address efforts to arbitrate. In-
stead, it applies to all claims that are based on acts in 
furtherance of the protected rights of petition and free 
speech. Therefore, the FAA doesn’t preempt Califor-
nia’s anti-SLAPP statute.

Finally, the court of appeal rejected MBT’s argu-
ment that it was likely to prevail on its claims against 
Ruiz (a defense to surviving an anti-SLAPP motion). 
The court found that MBT’s lawsuit lacked even “mini-
mal merit” because it failed to authenticate either of the 
two 2010 arbitration agreements. Moss Bros. Toy, Inc. v. 
Ernesto Ruiz (California Court of Appeal, 4th Appellate 
District, 9/20/2018).

Bottom line
It can be frustrating for employers when employ-

ees fail to abide by valid arbitration agreements. How-
ever, this case illustrates that you cannot sue employees 
for filing a lawsuit against you. Although MBT v. Ruiz 
didn’t directly address the issue of what you should do 
when an employee decides to sue instead of arbitrate 
his employment-related disputes, it is well established 
under California law that you can respond to a lawsuit 
by filing a petition to compel arbitration. If MBAG had 
prevailed on its initial petition to arbitrate, MBT’s later 
lawsuit would have been unnecessary.

Finally, if you disseminate your policies and agree-
ments through your company’s HR systems or in-
tranet and collect signatures electronically, the court 
of appeal’s decision in Ruiz I is instructive on how to 
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establish that the employee received and signed the 
electronic agreement at issue.

$450,000 wage settlement reached with residen-
tial care business. The California Labor Commis-
sioner’s Office announced on September 17 that it had 
reached a settlement to recover more than $450,000 in 
wages, penalties, and interest for 15 residential care 
workers who suffered overtime and other wage theft 
violations. L’Chaim House agreed to make the pay-
ments after the state sued to block the San Rafael-based 
residential care business from transferring ownership 
of its real estate to evade penalties. A lien against the 
real estate will ensure the payments are made.

An investigation was opened in December 2015 
after workers at L’Chaim House’s two locations re-
ported labor law violations. Investigators audited 36 
months of the employer’s payroll records and found 
caregivers frequently worked more than 12 hours a 
day without receiving overtime pay.

Garment contractors cited more than $570,000 
for registration, labor law violations. The California 
Labor Commissioner’s Office announced on Septem-
ber 5 that it had cited six garment contractors $573,704 
for various labor law violations, including a scheme 
in which the contractors illegally operated under one 
license to avoid compliance. Investigators visited the 
worksite, operating under the name Pure Cotton, Inc., 
in a downtown Los Angeles building. According to 

the labor commissioner, four of the contractors didn’t 
have valid workers’ compensation coverage for their 
employees. Investigators found that most of the 57 em-
ployees at the building worked up to 65 hours a week 
for less than minimum wage. In addition, two minors 
who were 15 and 16 years old were operating indus-
trial sewing machines in violation of California’s child 
labor laws.

Cal/OSHA issues citations in fatal waste col-
lection truck accident. The California Division of Oc-
cupational Safety and Health (Cal/OSHA) announced 
on September 20 that it had issued citations to Green-
Waste Recovery Inc. after a waste collection worker 
was fatally run over by his own truck in San Jose. An 
investigation found that the employer failed to ensure 
the truck’s safety restraint was in working order and 
didn’t ensure it was being used by workers when they 
drove from the right side of the truck.

On March 2, a GreenWaste worker gathering re-
cyclables fell out of his truck and was run over as he 
was making a turn while operating the truck from the 
right side. Cal/OSHA’s inspection determined that the 
safety chain for the truck cab opening couldn’t be used 
because a part was missing. GreenWaste was issued 
two general and two serious accident-related citations 
totaling $46,270 in proposed penalties. D
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