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acpwp, conf, email, soe, pubp

Work product privilege: 
Who’s the ‘attorney’— 
the law firm or the lawyer?
by Dena N. Harandi 
Carothers Disante & Freudenberger LLP

A California Court of Appeal was recently asked to de-
termine whether a law firm or a former attorney at the firm 
was the holder of the attorney work product privilege. Califor-
nia’s civil attorney work product privilege is codified in Section 
2018.030 of the Code of Civil Procedure. Subsection (a) pro-
vides absolute protection to any “writing that reflects an attor-
ney’s impressions, conclusions, opinions, or legal research or 
theories.” However, it does not define “attorney.” As the court 
of appeal acknowledged, the plain text of the law didn’t answer 
the question before the court because the statute is silent about 
who is the holder of the privilege. In answering the question, 
the court of appeal instead relied on the statute’s purpose, legis-
lative intent, and public policy.
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Ownership doesn’t  
determine holder of privilege

During his employment at Tucker Ellis LLP, a former non-
equity partner, Evan C. Nelson, sent various correspondence 
to Gradient Corporation, a scientific consultant retained by the 
law firm to research scientific studies on the causes of mesothe-
lioma. After Nelson left the firm, Tucker Ellis was served with 
a subpoena seeking documents related to payments the firm 
made to Gradient and certain of its communications with Gra-
dient. In response, the firm produced attorney work product e-
mails authored by Nelson.

Nelson unsuccessfully attempted to “claw back” the e-mails. 
He then filed a lawsuit claiming the disclosed e-mails were dis-
seminated to more than 50 asbestos plaintiffs’ attorneys, result-
ing in his termination from his new firm and interfering with 
his ability to work effectively with experts in the asbestos field. 
In determining whether Nelson was the holder of the privilege 
for the e-mails that were disclosed, and therefore whether the 
law firm had a legal duty to secure his permission before dis-
closing the documents, the court first considered whether own-
ership determines who holds the privilege.

Tucker Ellis argued that its claim of sole ownership was 
supported by California Labor Code Section 2860 and several 
employment documents stating that any records or files main-
tained by the firm, and all documents created or modified by 
any attorney at the firm, were the property of the firm. While 
agreeing that the firm owned the documents at issue, the court 
nevertheless rejected the argument that Tucker Ellis held the at-
torney work product privilege because it owned the documents.

Tucker Ellis, not Nelson, holds 
the work product privilege

The court instead concluded that Tucker Ellis held the attor-
ney work product privilege for the documents created by Nelson 
during and in the scope of his employment on other grounds. 
In reaching its holding, the court considered the purpose and 
legislative intent behind Section 2018.030 and the public policy 
to be served by the attorney work product privilege. It empha-
sized the fact that Gradient entered into a retention agreement 
with the law firm, not Nelson, to assist in litigation for a client 
of the firm, and the documents were created while Nelson “was 
acting in his capacity as an employee of Tucker Ellis.” The court 
held that under those circumstances, “‘The attorney’ entitled to 
invoke the attorney work product privilege is Tucker Ellis, not 
Nelson.”

The court also explained that its holding is “further but-
tressed when we consider the anomalous results that would 
potentially flow were we to adopt Nelson’s position.” It cited 
the fact that many law firm documents are created by several 
current and former employees potentially practicing in multiple 
jurisdictions. Securing their permission to disclose their work 
product would be overly burdensome and complicated for a 
law firm. In addition, when a former employee, like Nelson, has 
created the work product, “the purpose of the attorney work 
product privilege will be better served by allowing the firm 

UAW celebrates NLRB decision on Boston 
College. The United Auto Workers (UAW) union is 
hailing a May decision by the National Labor Rela-
tions Board (NLRB) that cleared the way for a union 
election for Boston College graduate students who 
work for the university as graduate assistants, re-
search assistants, teaching fellows, and teaching as-
sistants. The Boston College Graduate Employees 
Union—United Auto Workers filed a petition for a 
union election with the NLRB on March 3 after a 
two-year organizing campaign. A UAW statement 
said the Board rejected the university’s arguments 
that its employees were exempt from the National 
Labor Relations Act (NLRA) because of the col-
lege’s religious mission and recognized the similar-
ity between the work of Boston College graduate 
employees and those at other private universities 
such as Columbia University, whose case restored 
rights for graduate employees to unionize in 2016.

Unions take aim at Trump budget. Union 
leaders are speaking out against the Trump admin-
istration’s proposed federal budget for the 2018 fis-
cal year. AFL-CIO President Richard Trumka called 
the proposal “the most significant betrayal yet of 
the working people [President Donald Trump] 
claims to support.” Mary Kay Henry, international 
president of the Service Employees International 
Union (SEIU), said the proposal would set working 
families back to pay for tax cuts for the rich and for 
corporations. Chris Shelton, president of the Com-
munications Workers of America (CWA), called the 
proposal a “slap in the face” to the people who 
voted for President Trump based on his campaign 
promises. Lee Saunders, president of the American 
Federation of State, County and Municipal Employ-
ees (AFSCME), said the budget proposal hurts chil-
dren and the elderly to provide “massive tax breaks 
to corporations and the wealthy.”

Union leader calls for care in NAFTA renego-
tiation. Richard Trumka, president of the AFL-CIO, 
is decrying what he called mixed signals from Presi-
dent Trump’s plan to renegotiate the North Ameri-
can Free Trade Agreement (NAFTA). Trumka said 
the plan “offers potential for progress, but a good 
outcome is far from guaranteed.” He also said even 
though Trump has called NAFTA the worst trade 
deal in history, his administration has given con-
flicting signals, raising the prospect that some of 
NAFTA’s most problematic elements could remain 
intact. “Working people have set a high standard 
for the deep reforms we are seeking in new trade 
deals and policies: We must elevate and effectively 
enforce workers’ rights and environmental stan-
dards, eliminate excessive corporate privileges, pri-
oritize good jobs and safeguard democracy. This is 
the standard we will use to judge any renegotia-
tion,” Trumka said. D
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itself—with current knowledge of ongoing litigation and 
client issues and in the context of the firm’s on-going 
attorney-client relationships—to speak with one voice 
regarding the assertion of the privilege.”

In short, in concluding that the law firm held the 
privilege, the court sought to avoid intrusion into the 
firm’s duty of loyalty to its clients and promise to zeal-
ously represent the interests of its clients. Tucker Ellis, 
LLP v. The Superior Court of City and County of San Fran-
cisco (California Court of Appeal, 1st Appellate District, 
6/21/17).

Bottom line
The issue addressed in this case is of increasing 

importance and concern in today’s legal market, where 
attorneys frequently change law firms. In reaching its 
ruling that the law firm, not the former employee, holds 
the attorney-client privilege, the court emphasized the 
narrowness of its holding, which was decided only 
under California law and based on the evidence before 
it. Therefore, while the case was decided by considering 
the public policy behind the attorney work product priv-
ilege and is likely to have broad application, it doesn’t set 
forth a clear-cut rule.

Indeed, there are many related scenarios that could 
arise, which the court didn’t address in its ruling. For 
example, who holds the work product privilege when 
the work product was created by an equity partner (i.e., 
a part owner of the law firm) rather than a nonequity 
partner like Nelson or an associate? The ruling also 
doesn’t address the situation in which the work product 
was created on behalf of now-former clients, including 
those who may have chosen to continue their relation-
ship with the attorney rather than the law firm. What 
the court’s ruling does suggest, however, is that safe-
guarding the client’s interests first and foremost is likely 
to be a primary consideration in resolving such issues.

The author can be reached at Carothers Disante & Freud-
enberger LLP in San Francisco, dharandi@cdflaborlaw.com. D


