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The Daily Journal’s first special issue devoted to Labor & Employment was published three years ago with a 
cover that read: “Waiting for Brinker.” That headline was an acknowledgement that the development of employ-
ment law had grown stagnant despite being a practice that consumes vast court time and resources. Even in 
California, the nation’s hotbed for cutting edge (businesses might say edge cutting) employment litigation, the 
development of the law wasn’t progressing.

2012 changed all of that.
In February, California’s 1st District Court of Appeal issued a strongly worded opinion in Duran v. U.S. Bank 

National Association that gave crucial guidance on certification of class actions in wage and hour misclassifica-
tion litigation. Two months later, on April 12, the California Supreme Court issued its long-awaited and seminal 
ruling in Brinker v. Superior Court that provided guidance on the issue of meal and rest breaks. On April 30, the 
California Supreme Court was at it again. This time, in Kirby v. Immoos Fire Protection Inc., the justices said 
violations of meal and rest breaks do not provide a basis for statutory attorney fees to the prevailing party.

For the lawyers on the Daily Journal’s list of top practitioners in California everything has changed and 
nothing has changed. Employment has been and will remain one of the busiest areas of the law – despite the 
recent rulings, most experts believe. What’s different is the lawyers now have some new tools with which to 
work their craft.

— The Editors

In a key move, the appellate court struck 
down the trial court’s use of statistical sam-
pling and representative testimony, ruling 
that because the validity of each class mem-
ber’s misclassification claim required an 
individual analysis, class treatment was im-
proper.

On May 16, the state Supreme Court grant-
ed review of the decision.

“One of the critical issues before the Cali-
fornia Supreme Court is whether statisti-
cal sampling and representative testimony 
should be allowed to determine classwide li-
ability in a class-action trial involving a claim 
of misclassification under the outside sales 
exemption,” Freudenberger said. “There is 
no authority under California law to date that 
allows this type of evidence to determine 
classwide liability.”

The Supreme Court’s decision, he said, also 
could have an impact on class actions outside 
of California.

“It’s one of those watershed, Brinker-type 
cases, with significant issues for both sides of 
the bar on wage-and-hour class actions.”

— Pat Broderick
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F
reudenberger obtained the reversal 
of a $15 million judgment against a 
class of business banking officers in 
an overtime misclassification class 
action, along with having the class 

decertified.
According to Freudenberger, it was the first 

known California appellate decision review-
ing a trial verdict on liability in an overtime 
misclassification class action. Duran v. U.S. 
Bank National Association, 203 Cal.App.4th 
212 (2012).

At issue: Were the bankers spending more 
than half of their time outside of bank proper-
ty engaged in sales activity? If so, they would 
be classified as exempt from overtime pay.daily journal file photo


