
WHAT’S INSIDE

Litigation News and Analysis • Legislation • Regulation • Expert Commentary

EMPLOYMENT
Westlaw Journal

41066811

VOLUME 26, ISSUE 10 / DECEMBER 13, 2011

DISABILITY DISCRIMINATION
9 Employer need not provide 

helper for disabled worker

	 De	La	Cerda	v.	Intermountain	
Slurry	Seal (Cal. Ct. App.)

LABOR
10 Pennsylvania high court 

slams city for failing to 
bargain on pension change

	 City	of	Erie	v.	Pa.	Labor	
Relations	Bd. (Pa.)

WAGE & HOUR
11 Overtime claims too varied for 

class-action treatment

	 Smith	v.	Ironwood	Mgmt. (Cal. 
Ct. App.)

ARBITRATION
12 Transit agency fails to get 

Delaware high court to toss 
labor arbitration award

	 Del.	Transit	Corp.	v.	
Amalgamated	Transit	Union 
(Del.)

ARBITRATION UPDATE

JURISDICTION
14 California federal judge 

orders disability bias case 
back to state court

	 Ramos	v.	Reliance	Steel	&	
Aluminum	Co. (C.D. Cal.)

EMPLOYEE BENEFITS
15 Employer health insurance 

hits new low, Gallup poll 
shows

CONTINUED ON PAGE 8

SEE PAGE 3

Scan the QR  
code to see this 
Westlaw Journal 
issue online,  
with live links to  
all documents.

COMMENTARY

Looking back at the 2010-2011 Supreme Court term
Attorneys Mark Van Brussel and Shirin Forootan of Carothers DiSante & Freuden-
berger discuss the U.S. Supreme Court’s employment decisions during its last term 
and explore the ways the decisions may affect the workplace.  

DISABILITY DISCRIMINATION

Employee’s discrimination claim properly before federal 
court
A former manager of a Nevada-based restaurant chain was unable to show that her 
suit over alleged wrongful termination should be tried in California state court after a 
federal magistrate judge dismissed a “sham” defendant from the action.



© 2011 Thomson Reuters

Westlaw Journal Employment
Published since May 1986

Publisher: Mary Ellen Fox

Production Coordinator: Tricia Gorman

Managing Editor: Robert W. McSherry 

Editor:  Linda Hilsee Coady, Esq.
 Linda.Coady@thomsonreuters.com

Westlaw Journal Employment 
(ISSN 2155-594X) is published biweekly by 
Thomson Reuters.

Thomson Reuters
175 Strafford Avenue
Building 4, Suite 140
Wayne, PA 19087
877-595-0449
Fax: 800-220-1640
www.andrewsonline.com
Customer service: 800-328-4880

For more information, or to subscribe,
please call 800-328-9352 or visit
west.thomson.com.

Reproduction Authorization
Authorization to photocopy items for internal  
or personal use, or the internal or personal  
use by specific clients, is granted by Thomson  
Reuters for libraries or other users regis-
tered with the Copyright Clearance Center 
(CCC) for a fee to be paid directly to the  
Copyright Clearance Center, 222 Rosewood 
Drive, Danvers, MA 01923; 978-750-8400; 
www.copyright.com.

How to Find Documents on Westlaw
The Westlaw number of any opinion or trial 
filing is listed at the bottom of each article 
available. The numbers are configured like 
this: 2009 WL 000000. Sign in to Westlaw 
and on the “Welcome to Westlaw” page,  
type the Westlaw number into the box at 
the top left that says “Find this document by  
citation” and click on “Go.” 

TABLE OF CONTENTS

2  |  WESTLAW JOURNAL  n  EMPLOYMENT

Disability Discrimination: Pasco v. Red Robin Gourmet Burgers
Employee’s discrimination claim properly before federal court (E.D. Cal.) ......................................................1

Commentary: By Mark H. Van Brussel, Esq., and Shirin Forootan, Esq. 
Carothers DiSante & Freudenberger
Looking back at the 2010-2011 Supreme Court term ....................................................................................... 3

Disability Discrimination: De La Cerda v. Intermountain Slurry Seal
Employer need not provide helper for disabled worker (Cal. Ct. App.) ...........................................................9

Labor: City of Erie v. Pa. Labor Relations Bd.
Pennsylvania high court slams city for failing to bargain on pension change (Pa.) ...................................... 10

Wage & Hour: Smith v. Ironwood Mgmt.
Overtime claims too varied for class-action treatment (Cal. Ct. App.) ............................................................11

Arbitration: Del. Transit Corp. v. Amalgamated Transit Union
Transit agency fails to get Delaware high court to toss labor arbitration award (Del.) .................................12

Arbitration Update ...........................................................................................................................................13

Jurisdiction: Ramos v. Reliance Steel & Aluminum Co.
California federal judge orders disability bias case back to state court (C.D. Cal.) ........................................14

Employee Benefits
Employer health insurance hits new low, Gallup poll shows ..........................................................................15

Preemption Issues: DiFiore v. Am. Airlines
Airline says high court review of ‘tip law’ preemption not warranted (U.S.) ..................................................16

News in Brief ..................................................................................................................................................... 17

Commentary: By Benjamin P. Saul, Esq., Elizabeth E. McGinn, Esq., and Sasha Leonhardt, Esq.
Heightened standards: What Wal-Mart	v.	Dukes means for future class-action and consumer finance 
litigation ..............................................................................................................................................................18

Recently Filed Complaints From Westlaw Court Wire ...............................................................................24

Case and Document Index ..............................................................................................................................26

 
NOT A SUBSCRIBER?

Don’t miss out on the excellent litigation news coverage and  
timely commentaries brought to you by Westlaw Journals.   

News briefs, agency reports, coverage of new and proposed  
legislation and regulations, verdict roundups, photos and  

graphics, and visual aids like lists and charts to highlight key  
information all come to you with each issue of your subscription.  

 
Call us at 800-328-4880 or find us on the store at west.thomson.com  

by searching “Westlaw Journals” to begin your subscription today.



DECEMBER 13, 2011  n  VOLUME 26  n  ISSUE 10  |  3© 2011 Thomson Reuters

COMMENTARY

Looking back at the 2010-2011 Supreme Court term
By Mark H. Van Brussel, Esq., and Shirin Forootan, Esq. 
Carothers DiSante & Freudenberger

In its 2010-2011 term, the U.S. Supreme 
Court produced at least nine significant 
employment-related decisions, some 
of which have changed the landscape 
considerably for employers and employees, 
and the lawyers representing them.

Although the current Supreme Court is often 
regarded as conservative and “business 
friendly,” its employment decisions are split 
almost evenly, with four decisions favoring 
employers (AT&T	 Mobility	 v.	 Concepcion,	
Borough	 of	 Duryea	 v.	 Guarnieri,	 NASA	
v.	 Nelson and Wal-Mart	 v.	 Dukes), three 
decisions favoring employees (Kasten	 v.	
St.	 Gobain,	 Staub	 v.	 Proctor	 Hospital and 
Thompson	v.	North	American	Stainless), and 
two decisions favoring neither employers nor 
employees but affecting both (Chamber	 of	
Commerce	v.	Whiting and CIGNA	v.	Amara).

This article briefly discusses the court’s 
employment decisions — decisions 
addressing a wide array of employment issues, 
including employee class actions, worker 
First Amendment rights, discrimination, 
retaliation, ERISA violations, wage-and-hour 
issues, employing undocumented workers, 
background investigations and employee 
privacy rights.

EMPLOYEES’ LAMENT: BRINGING 
CLASS ACTIONS JUST GOT HARDER 

In one of the most highly publicized and 
closely monitored cases of the term, Wal-
Mart	 Stores	 v.	 Dukes, 131 S. Ct. 2541 (June 
20, 2011), the Supreme Court faced the issue 
of whether a group of plaintiffs should be 
allowed to pursue a class action for gender 
discrimination on behalf of 1.5 million female 
current and former Wal-Mart employees.

The plaintiffs argued that a class action 
was appropriate because their evidence 
— a sociologist’s testimony, statistical 
evidence of possible gender disparities and 
anecdotal evidence from various employees 
— would show that Wal-Mart engaged in 
discriminatory promotion and pay practices 
against women.

A California federal district court agreed with 
plaintiffs that a class action was appropriate, 
as did the 9th U.S. Circuit Court of Appeals.  
The Supreme Court, however, disagreed.

The high court held that class treatment 
was inappropriate and overturned the ruling 
certifying a class.

The court focused on Federal Rule of Civil 
Procedure 23(a)(2)’s requirement that in 
order for a class action to be maintained, 
there must be questions of fact or law that 
are common to the class.

Commonality, the court said, required the 
plaintiffs to demonstrate that all class 
members have suffered the same injury and 
that the injury depended upon a common 
contention, such as, for example, asserting 
discriminatory bias by the same supervisor 
or asserting a company-wide biased testing 
procedure.  

The plaintiffs had made no such showing.  
They had no evidence of a company-wide 
policy or practice of discrimination by Wal-
Mart.  Rather, the evidence showed that the 
local managers at each of Wal-Mart’s 3,400 
stores across the country exercised their own 
discretion over pay and promotions.  One 
manager’s pay or promotion decisions may 
have been based on criteria or reasoning 
totally different from another manager’s 
decisions at a different store.

Therefore, the court would not allow the 
plaintiffs, who were suing about “literally 
millions of employment decisions” by 
different managers, to bring a class action.

As the court succinctly put it, “Without some 
glue holding the alleged reasons for all those 
decisions together, it will be impossible to say 
that examination of all the class members’ 
claims for relief will produce a common answer 
to the crucial question: Why	was	I	disfavored?”

IMPACT ON THE WORKPLACE

Employers and business groups have hailed 
the Supreme Court’s decision as providing 
welcome relief from mushrooming class 
action lawsuits.  Employees may still bring 
individual claims of workplace discrimination 

against their employers, and they likewise 
may still bring class actions if, in contrast to 
Dukes, they are able to show a company-wide 
discriminatory policy or practice.

Based on lessons learned from Wal-Mart	 v.	
Dukes, plaintiffs and their attorneys will bring 
class actions that are more modest in scope.  
Plaintiff Betty Dukes has already amended 
her class action and is now seeking relief 
for a smaller class of 95,000 employees, 
limited to Wal-Mart’s California stores.  Her 
lawyers say this is the first in “an armada” of 
smaller class-action lawsuits they expect to 
file against Wal-Mart in the coming months.

Employers, employees, the media and the 
legal community will certainly stay tuned.

EMPLOYEES, SIGN HERE

AT&T	 Mobility	 v.	 Concepcion, 131 S. Ct. 1740 
(Apr. 27, 2011), though not an employment 
case, has created a stir among employers, 
employees and their lawyers. 

Vincent and Liza Concepcion had entered 
into a cellular telephone sales and servicing 
contract with AT&T.  The Concepcions 
disputed their obligation to pay a sales tax 
on their “free” cellphones, and they sued 
AT&T in federal court in California.  Their case 
evolved into a consumer class action against 
AT&T for false advertising and fraud.  

AT&T moved to compel arbitration of 
the dispute pursuant to the terms of an 
arbitration clause contained in its sales 
contract with the Concepcions.  The District 
Court denied AT&T’s motion, ruling that the 
arbitration agreement was unconscionable 
because it allowed only individual claims 
and not class-wide claims.  The 9th Circuit 
affirmed the ruling, citing as authority a case 
decided by a California state court.

The Supreme Court reversed.

The court examined the history and intent 
behind the Federal Arbitration Act and found 
it reflected a “liberal federal policy favoring 
arbitration.”  Because the FAA preempted 
any state laws conflicting with its language 
and objectives, the court dispatched the 
state of California’s prohibition against 
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class action waivers in two lines: “When 
state law prohibits outright the arbitration 
of a particular type of claim, the analysis 
is straightforward:  The conflicting rule is 
displaced by the FAA.” 

The court remanded the case to the trial 
court for further proceedings consistent 
with its opinion, which endorsed sending the 
case to arbitration and arbitrating the claims 
individually rather than on a class-wide basis.

IMPACT ON THE WORKPLACE

Although the Supreme Court’s rulings on 
arbitration and class-action waivers occurred 
in the consumer context, its opinion and 
holding are broad enough to cover arbitration 
agreements in the employment context.  The 
California cases that had refused previously 
to enforce arbitration clauses are, post-
Concepcion, being successfully challenged, 
and employers and their counsel are again 
considering and implementing arbitration 
clauses, complete with class-action waivers, 
in their employment agreements.

The business and legal communities will still 
need to monitor federal lawmakers’ efforts, 
already underway, to overturn Concepcion 
legislatively.

RETALIATION, TAKE ONE

The Fair Labor Standards Act of 1938, 29 
U.S.C. §  201, in addition to setting federal 
requirements on minimum wage, overtime 
and child labor, contains an anti-retaliation 
provision.  Specifically, the FLSA prohibits 
an employer from retaliating against an 
employee who has “filed any complaint” 
relating to wages and hours.

This past term, more than 70 years since the 
FLSA’s enactment, the Supreme Court in 
Kasten	 v.	 Saint-Gobain	 Performance	 Plastics	
Corp., 131 S. Ct. 1325 (Mar. 22, 2011), addressed 
for the first time whether the FLSA’s “filed any 
complaint” language extends to employees 
who complain orally about wage-and-hour 
issues in the workplace.  The high court held 
that oral complaints suffice to trigger the 
FLSA’s protections against retaliation.  

In the case, employee Kevin Kasten, who 
was discharged for performance-based 
reasons, claimed his employer, Saint-Gobain, 
really fired him because he had complained 
that the time clocks were located so as to 
effectively preclude employees from clocking 

in and receiving credit for the time they spent 
changing into their work clothes.

Kasten said he orally complained about the 
time clocks’ location to different supervisors 
and human resources personnel over the 
months before his termination.  He had no 
notes of when he complained or what he 
said, and Saint-Gobain’s management either 
denied or did not recall a complaint being 

IMPACT ON THE WORKPLACE

Given the factual record in Kasten, the court 
seems to have set a low bar for which oral 
complaints by an employee satisfy the 
requisite levels of formality and fair notice to 
the employer.

Although the court decided that oral 
complaints deserve FLSA protection, it 
left unresolved the issue of whether an 
employee’s complaints must be made to 
an outside court or agency, not just to the 
employer, in order to be protected.  Saint-
Gobain had raised the issue in the lower 
court, but the Supreme Court declined to 
address it because the parties did not argue 
it in their certiorari briefs.

Kasten expands employees’ workplace 
protections.  Management and human 
resources personnel will need further training 
and heightened awareness to recognize, 
document and address employee complaints 
about wages or hours, written or oral, and 
employers will need to proceed with caution 
when disciplining or terminating an employee 
who may arguably have raised wage/hour 
concerns, whether orally or in writing.

RETALIATION, TAKE TWO

In another retaliation case last term, the 
Supreme Court broadened the class of 
employees who are protected from employer 
retaliation.  Employers already know they 
may be accused of retaliation if they treat 
adversely an employee who has complained 
of harassment or discrimination.

Thompson	v.	North	American	Stainless,	131 S. 
Ct. 863 (Jan. 24, 2011), however, presented a 

Although the Supreme 
Court is often seen as pro-
business, its employment 
decisions last term split 

about evenly.

Although the court in Kasten	decided that oral complaints 
deserve FLSA protection, it did not indicate whether those 
complaints must be made to an outside court or agency in 

order to be protected.

made, or offered accounts different from 
Kasten’s of what was discussed.

The District Court granted summary 
judgment for the employer on Kasten’s 
retaliation claim, finding that the FLSA’s 
anti*retaliation protections extended only to 
written complaints.  The 7th Circuit affirmed.

The Supreme Court, however, granted 
Kasten’s petition for writ of certiorari.

Saint-Gobain argued to the court that 
the FLSA language, protecting workers 
“filing any complaint,” must mean written 
complaints since one cannot “file” an oral 
complaint.

Yet the court, after surveying dictionaries, 
comparable statutes, regulations, judicial 
opinions and even worker literacy rates in 
the 1930s, decided that the FLSA’s retaliation 
protections do not require a complaint to be 
in writing. 

new factual twist: It was not the complaining 
employee who suffered adverse treatment by 
the employer, but another employee to whom 
the complaining employee was engaged.

Employee Miriam Regalado had filed with the 
Equal Employment Opportunity Commission 
a sex discrimination claim against her 
employer, North American Stainless.  Three 
weeks later, NAS fired employee Eric 
Thompson, who was Regalado’s fiancé.  

In response to employer concerns that 
“problem” employees, armed with the court’s 
ruling, will insulate themselves from job 
scrutiny or if terminated, sue their employers 
for retaliation based on vague or even 
fictional oral complaints, the court observed 
that “filing a complaint” contemplates a 
degree of formality, even for oral complaints, 
sufficient to give the employer fair notice that 
a grievance has been lodged.
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Thompson sued NAS, claiming that his firing 
was an act of employer retaliation against 
Regalado for filing her discrimination charge.

The District Court dismissed Thompson’s 
claim, and the 6th Circuit affirmed.

Thompson, the courts held, had no standing 
to sue because he himself had not engaged 
in any protected activity, either on his own 
behalf or on behalf of Regalado.  The U.S. 
Supreme Court granted certiorari.

The high court was undeterred by the fact 
that Thompson had engaged in no protected 
activity.  It held that Title VII’s language 
permitting claims by a “person aggrieved” 
should be broadly construed to protect from 
employer retaliation not only employees like 
Regalado who had engaged in a protected 
activity, but also other employees, like her 
fiancé, who while engaging in no protected 
activity themselves fall within a “zone of 
interests” protected by Title VII’s statutory 
prohibitions.

NAS argued that expanding the right to 
file a retaliation claim to third parties will 
place employers at risk anytime they fire or 
discipline another employee who has some 
connection to an employee who engaged in 
a protected activity.

The high court sympathized but declined to 
offer any guidance or even to identify a fixed 
class of relationships for which third-party 
reprisals are unlawful.  The court observed 
only that “firing a close family member” 
will “almost always” qualify as an unlawful 
third-party reprisal, while imposing some 
milder adverse personnel action on a “mere 
acquaintance” will almost never do so.  

IMPACT ON THE WORKPLACE

The Thompson case presages a trend of 
future costly and uncertain litigation as 
employers face dual-employee or multiple-
employee retaliation lawsuits, and the 
parties, their lawyers and the trial courts 
struggle, on a case-by-case basis, to refine 
what types of relationships and what levels 
of adverse employment actions will justify 
third-party retaliation claims.

Proactive steps employers may take post-
Thompson include:

• Broadening their anti-harassment, 
anti-discrimination or anti-retaliation 
policies to prohibit retaliation against 
third parties.

• Training managers, supervisors and HR 
personnel to remain mindful of whether 

the employee they wish to discipline 
or terminate has some personal 
relationship with an employee who 
has filed a claim against the employer 
or engaged in some other protected 
activity.

RETALIATION, TAKE THREE

While the Supreme Court was expanding 
employee protections against retaliation in 
the private sector (in Kasten and Thompson), 
it resisted doing so in the public sector.

In Borough	 of	 Duryea	 v.	 Guarnieri, 131 S. Ct. 
2488 (June 20, 2011), a police chief who 
was fired by a borough in northeastern 
Pennsylvania grieved his firing through his 
union.  The matter proceeded to arbitration, 
and an arbitrator ordered the police chief 
reinstated.  When the police chief returned 
to work, the borough’s council issued 11 
directives instructing him how to perform his 
duties.

The police chief sued the borough, claiming 
that his union grievance was protected by the 

employees, the Duryea decision, denying 
them First Amendment redress for their 
personnel complaints, is unlikely to have far-
reaching implications or to shift significantly 
the balance of power between public 
employees and their government employers.

OUCH! COURT’S ‘CAT’S PAW’  
ANALYSIS SCRATCHES EMPLOYER

In Staub	 v.	 Proctor	 Hospital, 131 S. Ct. 1186 
(Mar. 1, 2011), the Supreme Court addressed 
whether an employer can be liable for 
discrimination — even when the person 
making the challenged decision acted with 
no discriminatory intent.

In the case before the court, Vincent Staub, 
a Proctor Hospital employee, was also a U.S. 
Army reservist who had to attend periodic 
military trainings.  During his employment, 
his supervisors issued him performance 
warnings for company rules violations.

Ultimately a human resources vice president, 
after reviewing Staub’s personnel file, 
terminated him.  

After the court’s decision in Thompson, employers would be 
well-advised to broaden their policies to prohibit retaliation 

against third parties.

petition clause of the First Amendment and 
that the council’s directives to him were in 
retaliation for engaging in protected activity.  
After a 28-day trial, a jury agreed, awarding 
the police chief monetary damages.

The 3rd Circuit affirmed, but the Supreme 
Court granted certiorari.

The high court noted in its opinion that the 
police chief’s grievances over the council’s 
treatment of him were matters of private 
concern, whereas a citizen’s right to petition 
for redress of grievances under the First 
Amendment protected only matters of public 
concern.

IMPACT ON THE WORKPLACE

The unwelcome prospect of every government 
personnel decision presenting a potential 
federal constitutional issue convinced the 
court that disputes or concerns of public 
employees encompassing only their private 
issues did not warrant First Amendment 
protection.  

With the host of statutory and regulatory 
mechanisms already protecting public-sector 

Staub sued the hospital under the Uniformed 
Services Employment and Reemployment 
Rights Act of 1994, 38 U.S.C. 4301.  Under 
USERRA, an employer taking adverse action 
against a member of the armed forces may 
be liable for discrimination if the employee’s 
uniformed service motivated the employer’s 
action.

At trial, Staub presented evidence that his 
supervisors’ hostility toward his military 
obligations motivated the disciplinary 
warnings that led to his termination.  The 
jury agreed, finding a USERRA violation and 
awarding Staub damages.

The 7th Circuit, however, overturned the jury 
award and entered judgment for Proctor 
Hospital.  Staub petitioned for relief from the 
Supreme Court.  

The high court reversed the appeals court’s 
judgment for the employer.

The court noted that the 7th Circuit, in 
reaching its decision for the hospital, had 
applied a “cat’s paw” analysis.  The term 
“cat’s paw” dates back to Aesop’s fable of 
the clever monkey who persuades a cat to 
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remove chestnuts roasting on a fire.  The cat 
burns its paws in the process and the monkey 
makes off with the chestnuts.

By analogy, Staub’s supervisors, in the clever-
monkey role, filled Staub’s personnel record 
with performance warnings so that the HR 
vice president, in her role as the naïve cat, 
would unwittingly carry out their plot to rid 
themselves of a military reservist employee.

The hospital might even escape liability for 
the supervisors’ unlawfully motivated actions 
because the decision maker, the HR vice 
president, had no discriminatory intent when 
she terminated Staub.

Unwilling to accept such a noxious result, the 
7th Circuit held that the hospital should not 
be able to escape liability if the discriminatory 
supervisors’ performance warnings to Staub 
had had a “singular influence” on the human 
resources vice president.

The 7th Circuit nevertheless noted that 
the HR vice president had relied on more 
than just the written warnings to reach her 
decision to terminate Staub.  Therefore, her 
termination decision, which could have been 
reached without the supervisors’ warnings, 
was lawful and the hospital was entitled to 
judgment.

Not so, said the Supreme Court.

The Supreme Court remanded the case to the 
7th Circuit to determine whether the verdict 
in Staub’s favor should be reinstated or a new 
trial should be held, with jury instructions 
more closely tracking the Supreme Court’s 
proximate causation rule.

IMPACT ON THE WORKPLACE

The Supreme Court’s analysis and decision 
in Staub are broad enough to apply to all 
discrimination lawsuits, whether filed under 
USERRA or Title VII.

The lessons from the decision are clear: 
Human resources or management personnel 
who rely on feedback from other managers 
and supervisors in order to make personnel 
decisions should take reasonable steps to 
satisfy themselves that the feedback they 
receive or the personnel record under review 
is not the product of discriminatory intent.

BARE ALL, EMPLOYEES!  

In NASA	 v.	 Nelson, 131 S. Ct. 746 (Jan. 29, 
2011), the Supreme Court was called upon 
to decide whether the U.S. government’s 
background checks of federal contract 
employees violated employee privacy rights.

The Jet Propulsion Laboratory was a 
longtime federal contractor providing 
scientific research and technology to NASA.

The court nevertheless held that the 
government as “proprietor” or “manager” 
of its “internal operations” had a much 
freer hand than when regulating its citizens 
and that the background questions were 
reasonable and of the “standard sort used by 
millions of private employers.”

The court was likewise confident that 
federal protections against disclosing the 
information to the public should allay any 
privacy concerns of the employees.  The 
court therefore upheld the government’s 
background check.

IMPACT ON THE WORKPLACE

Employers should resist reading the court’s 
approval of the government’s background 
inquiries in NASA	 v.	 Nelson	 as endorsing 
broad background checks in the private 
sector.  State laws and regulations frequently 
regulate or restrict background checks of job 
applicants and employees.

In fact, even as the court in NASA	v.	Nelson was 
approving broad and intrusive background 
checks, the state of California was considering 
— and has now passed — a law barring all but 
a few types of employers from using outside-
agency background checks in making their 
hiring and employment decisions.

Employers are well advised to conduct 
employee background inquiries in a manner 
that is reasonably related to the job position 
and consistent with business necessity.    

ERISA PLANS ARE NO TRIFLING 
MATTER.

Hard economic times have led employers, 
which previously offered their employees 
defined benefit pension plans, to convert to 
less generous but more predictable defined 
contribution plans. 

Cigna Corp. was one such employer that 
switched plans, and in Cigna Corp.	v.	Amara, 131 
S. Ct. 1866 (May 16, 2011), the Supreme Court 
tackled the issue of which remedies are available 
to employee beneficiaries when the employer’s 
announcements and summary plan description 
inaccurately describe the new plan.

In this case, several Cigna employees 
on behalf of 25,000 plan beneficiaries 
challenged the company’s adoption of a 
new defined contribution plan on grounds 
that the SPD and previous employer 
announcements describing the plan were 
inaccurate, incomplete and misleading.

Staub is a cautionary tale about the importance of making 
sure that any feedback about employee performance is not the 

product of discriminatory intent.

Applying general tort law principles of 
“proximate cause” to federal tort law, the 
court found that “the exercise of judgment 
by the decision maker does not prevent the 
earlier agent’s action (and hence the earlier 
agent’s discriminatory animus) from being 
the proximate cause of the harm.  Proximate 
cause requires only some direct relation 
between the injury asserted and the injurious 
conduct alleged” and excludes only those 
links that are “too remote, purely contingent, 
or indirect.” 

The court’s causation analysis sensibly led to 
the result that if a supervisor performs an act 
motivated by antimilitary animus with intent 
to cause an adverse employment action, and 
the adverse action occurs, then the employer 
may be held liable, even if an “innocent” 
carries out the action.

Pursuant to a presidential order and 
Commerce Department directives after 9/11, 
NASA required JPL’s employees to complete 
a questionnaire asking them if they had 
used, possessed, supplied, manufactured or 
were under treatment or counseling for use 
of illegal drugs.  JPL’s employees were also 
required to sign a release authorizing their 
schools and previous employers to answer 
open-ended questions about the employees’ 
“honesty or untrustworthiness” and to 
disclose any “adverse information” about the 
employees.

Significantly, the Supreme Court assumed, 
without deciding, that the government’s 
challenged background inquiries implicated 
an employee privacy interest of constitutional 
dimension.
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A federal district court agreed that Cigna’s 
disclosures were inaccurate and therefore 
violated the Employee Retirement Income 
Security Act, 29 U.S.C. §  1001.  The court 
decided the appropriate remedy was to 
reform the terms of the pension plan and 
order Cigna to pay benefits pursuant to the 
judicially reformed plan.

The Supreme Court vacated the judgment, 
finding that the ERISA section upon which 
the judge had relied — Section 502(a)(1)(B) 
— does not authorize a court to reform the 
terms of a pension plan, even where the SPD 
was false and misleading.  Nevertheless, the 
high court held that equitable relief might 
be available to the plan participants under 
another section of ERISA, Section 502(a)(3).

The court emphasized that pension plan 
beneficiaries would need to show actual 
harm, and the nature and extent of the harm 
would suggest which forms of traditional 
equitable remedy (reformation, surcharge, 
equitable estoppel, injunctive relief) might 
be sought. 

The court remanded the case to the trial 
court for further proceedings consistent with 
its opinion.

IMPACT ON THE WORKPLACE

While Cigna technically won, having 
overturned the district court decision, its 
faulty SPD and the broad range of equitable 
relief listed by the Supreme Court and 
available to plan beneficiaries portend a long 
and difficult road ahead for employers who 
incorrectly describe their benefits plans.

YOUR I-9, PLEASE

The federal Immigration Reform and Control 
Act, Pub. L. 99-603, 100 Stat. 3359, prohibits 
employers from hiring illegal immigrants and 
sanctions employers that do so.  Although 
IRCA, like other federal laws, overrides 
conflicting state or local laws, IRCA by its 
language reserved to the states the ability 
to levy different or more severe sanctions 
“through licensing and similar laws.”  

The state of Arizona, relying on IRCA’s 
language, passed its own law suspending or 
revoking the business license of any business 

knowingly employing illegal aliens.  The 
Arizona law also requires employers to use 
the Internet-based E-Verify system to confirm 
an employee’s legal eligibility to work.

The U.S. Chamber of Commerce challenged 
Arizona’s law, arguing that IRCA was 
intended to occupy the field.

The Supreme Court disagreed in Chamber	of	
Commerce	v.	Whiting, 131 S. Ct. 1968 (May 26, 
2011).  The court found no conflict between 
IRCA and Arizona’s law.  The court held 
that the Arizona law merely supplemented 
IRCA’s sanctions by imposing the additional 
sanction of business license revocation for 
noncompliance, a step expressly reserved 
to the states by IRCA’s carve-out for state 
licensing and similar laws. 

Likewise, the high court found that Arizona’s 
mandate that employers use E-Verify did not 
conflict with any aspect of the federal scheme 
and was therefore permissible.  

IMPACT ON THE WORKPLACE

Before the Supreme Court decided Chamber	
of	Commerce	v.	Whiting, half a dozen states 
had laws similar to Arizona’s.  Other states, 
encouraged by the Whiting decision, may 
soon follow suit.

CONCLUSION

Many of the Supreme Court’s employment 
holdings from the 2010-2011 term were by 
no means predictable, and the true impact 
of the decisions will only be felt as the 
employment and legal communities — and 
more importantly, the federal and state 
courts — study the broad directives and 
refine and resolve the narrower issues left 
open by those directives.  

The high court’s new term began in October 
with a host of new employment cases 
involving union political advocacy, employee 
liability at privately run federal prisons, 
the religious-organization exemption 
from employment lawsuits and disabled 
employees’ rights.

Until these new cases are decided, employers 
and employees will savor their victories, large 
and small, from the last term, and adjust to or 
attempt to maneuver around their defeats.  WJ

Mark Van Brussel (top) is a partner 
in the Sacramento, Calif., office of 
Carothers DiSante & Freudenberger.  
He has represented employers in all 
aspects of labor and employment law for 
over 30 years.  He can be contacted at 
mvanbrussel@cdflaborlaw.com.  Shirin 
Forootan (bottom) is an attorney at the 
firm, where she represents employers in 
labor and employment litigation, including 
actions for discrimination, harassment, 
retaliation, leave violations, wrongful 
termination, trade secrets, class-action 
wage-and-hour claims and employment 
contract disputes.  She also counsels 
employers on preventative measures to 
avoid litigation.  She can be contacted at 
sforootan@cdflaborlaw.com.
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Pasco v. Red Robin Gourmet Burgers Inc. et 
al., No. 11-01402, 2011 WL 5828153  
(E.D. Cal. Nov. 18, 2011).

Red Robin International Inc. removed 
California resident Lori Pasco’s suit to federal 
court based on diversity of citizenship of the 
parties.

The complaint alleged Red Robin and 
Pasco’s former supervisor David Murphy, who 
also is a California resident, violated various 
provisions of the California Fair Employment 
and Housing Act, Cal. Gov’t Code § 12940.

In denying Pasco’s bid to send the case back 
to state court, U.S. Magistrate Judge Sheila 
Oberto of the Eastern District of California 
ruled that Murphy is not a proper defendant 
because the plaintiff had failed to exhaust 
her administrative remedies against him.

With Murphy out of the case, the remaining 
parties’ diverse citizenship means the federal 
court has jurisdiction, Judge Oberto said in 
her findings and recommendations.

In 2007 Murphy and a human resources 
employee questioned Pasco about her 
“mental disability,” the judge’s findings say.  

After Murphy’s subsequent “fact-finding 
expedition,” Red Robin suspended and then 
fired her, according to the court document.

Pasco filed administrative complaints against 
Red Robin with the California Department 
of Fair Employment and Housing and the 
federal Equal Employment Opportunity 
Commission.  Both agencies issued “right to 
sue” notices.

Pasco then sued in Stanislaus County 
Superior Court, naming both Red Robin and 
Murphy as defendants.  The suit accused 
Murphy specifically of harassment and failure 
to prevent discrimination and harassment, 
in violation of the Fair Employment and 
Housing Act.

The defendants removed the case to federal 
court, arguing Murphy was a sham defendant 
named solely to defeat diversity jurisdiction.

Although Pasco’s complaint alleges 
harassment against Murphy, her 
administrative complaints with the state 

The judge rejected Pasco’s contention that 
the agencies’ investigation of her original 
allegations would have uncovered Murphy’s 
alleged harassment.  

She emphasized that discrimination 
and harassment are two different claims 
under state law, and one is not necessarily 
“reasonably related” to the other.

“While much of the purported conduct in the 
complaint may indicate troubling behavior, 
[Pasco] does not set forth how this was 
harassment,” Judge Oberto said.

Under these circumstances, Pasco has failed 
to exhaust her administrative remedies with 
respect to the harassment allegation, and 
that claim must be dismissed, the judge said.  

Judge Oberto also dismissed the allegation of 
failure to prevent workplace discrimination, 
harassment, retaliation and hostility.  

While Red Robin has a duty under state 
law to prevent discrimination, harassment, 
retaliation and hostility, Murphy does not, the 
judge said.   WJ

Attorneys:
Plaintiff: John Fallat, San Rafael, Calif.

Defendant: Andrew McNaught, Seyfarth Shaw 
LLP, San Francisco

Related Court Document:
Findings and recommendations: 2011 WL 
5828153

See Document Section A (P. 27) for the findings 
and recommendations.

Discrimination
CONTINUED FROM PAGE 1

The plaintiff claimed that her supervisor reacted with hostility 
when she told him she needed a companion dog to help her do 

her job, a federal magistrate judge noted.

According to the document, Red Robin hired 
Pasco in 2005.  She was treated for anxiety in 
September 2006.  

Murphy allegedly treated male employees 
more favorably than female employees 
when disciplining them, encouraged heavy 
drinking at company functions and reacted 
with hostility to Pasco’s stated need for a 
companion dog to help her do her job.

and federal agencies did not mention 
harassment, the defendants said.  

Murphy must be dismissed from the 
case because Pasco failed to exhaust her 
administrative remedies, they said.  

Judge Oberto agreed, noting that Pasco had 
not explained how her harassment claim 
against Murphy is reasonably related to 
the discrimination claim she filed with the 
agencies.
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DISABILITY DISCRIMINATION

Employer need not provide helper for disabled worker
A laborer who injured his back at work and needed help with heavy lifting has failed to convince a California appeals 
court that his employer’s failure to rehire him constituted disability discrimination.

De La Cerda v. Intermountain Slurry Seal 
Inc., No. C066086, 2011 WL 5519915 (Cal. 
Ct. App., 3d Dist. Nov. 14, 2011).

Affirming summary judgment in favor of 
Intermountain Slurry Seal Inc., the state’s 3rd 
District Court of Appeal said plaintiff Juan 
De La Cerda could not show he was qualified 
to perform his normal job or that there was 
a modified-duty position open that could 
accommodate his physical restrictions.

The appeals court said De La Cerda failed 
to rebut Intermountain’s evidence that he 
needed human assistance when loading 
and unloading bags of cement despite using 
a front-end loader and that it would be a 
financial burden to hire someone to assist 
him.

• Reasonable accommodation 
offered but refused by 
employee;

• No appropriate position for 
which disabled employee 
qualified; or

• Employer attempted to 
find accommodation, but 
employee refused to discuss 
issue in good faith.

Successfully defending against 
failure-to-accommodate  

claim requires:

Jensen v. Wells Fargo Bank, 85 Cal. App. 
4th 245, 263 (Cal. Ct. App., 2d Dist. 
2000)

De La Cerda sued Intermountain for disability 
discrimination in the Sacramento County 
Superior Court, alleging the company had 
failed to accommodate his disability and or 
engage in discussions designed to find an 
accommodation.  

He claimed the company violated the Fair 
Employment and Housing Act, Cal. Gov’t 
Code §  12940.  He said he was able to do 
most of his work using a mechanical load but 
admitted he still needed human assistance 
for some job duties.

The company countered that no reasonable 
accommodation was available in 2007 and 
that providing a human helper for De La 
Cerda would be too expensive, the opinion 
said.  

“This is not a case where the employer 
completely failed to attempt to accommodate 
a disabled employee,” the panel said. 

For the rest of the 2006 season Intermountain 
accommodated De La Cerda’s need for 
restricted lifting by assigning him light duty 
and providing assistance with lifting, the 
court said.  WJ

Attorneys:
Plaintiff: David Rancano, Modesto, Calif.

Defendant: Mark Spring, Carlton, DiSante & 
Freudenberger, Sacramento, Calif.

Related Court Document
Opinion: 2011 WL 5519915

See Document Section B (P. 37) for the opinion.

The court said the worker failed to raise a triable issue as to 
whether he was actually qualified to do his job.

According to the opinion, De La Cerda 
worked for Intermountain as a laborer and 
driver on a seasonal basis.  The company 
maintains pavement by using a variety of 
sealants, which cannot be applied in wet or 
cold weather.

According to the opinion, De La Cerda was 
required to lift bags of material weighing 
more than 40 pounds, an activity that 
became impossible after he injured his back 
at work in May 2006.

Intermountain kept him on the payroll for the 
rest of the 2006 season, having him conduct 
training, spray pesticides and post notices on 
homes located on streets where work was 
being done, the opinion said.

When bad weather set in, Intermountain 
fired De La Cerda, as it had in 2005, along 
with other seasonal workers.  In 2007 the 
company refused to rehire him, he claimed.

The trial court granted summary judgment 
to Intermountain, and De La Cerda appealed.

The appeals panel affirmed, agreeing with 
the trial judge that the material facts of 
the case were undisputed and showed no 
discrimination.

De La Cerda failed to raise triable issue of fact 
as to whether he was actually qualified to do 
his job, the panel said.

“It was undisputed that having the assistance 
of another worker was not financially 
reasonable, and De La Cerda failed to present 
evidence to establish he could perform all 
aspects of the job with only mechanical 
assistance,” the panel explained.

Finally, the panel affirmed the lower 
court’s ruling on De La Cerda’s claim that 
Intermountain failed to engage in the 
interactive process, also a violation of state 
law.
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LABOR

Pennsylvania high court slams city for  
failing to bargain on pension change
The city of Erie, Pa., committed an unfair labor practice when it eliminated a 
firefighter pension benefit without first bargaining with the firefighters’ union, 
the state Supreme Court has ruled.

City of Erie v. Pennsylvania Labor Relations 
Board, No. 24 WAP 2010, 2011 WL 5865676 
(Pa. Nov. 23, 2011).

In a unanimous decision, the justices 
emphasized that pension benefits are 
listed as a mandatory subject of collective 
bargaining in the state’s Collective Bargaining 
by Policemen and Firemen Act, 43 Pa. Cons. 
Stat. § 217, also known as Act 111.  

The city had argued that it could unilaterally 
eliminate the pension benefit because it was 
illegal under state law, but the court rejected 
that argument.  It was uncontested that the 
benefit at issue was legal and proper, the 
opinion said.     

The case involved a collective bargaining 
agreement in effect from Jan. 1, 2005, to 
Dec. 31, 2007, between the International 
Association of Firefighters, Local 293, AFL-
CIO and the city of Erie, according to the 
opinion.  

The dispute was over the city’s decision to 
offer a partial lump-sum pension distribution 
when the firefighter became eligible for 

The court said the language used in the 
pension-benefits section was too general, 
that the lump-sum-plan section of the 
agreement was left blank and that other 
pension benefits were modified.  

On appeal the Pennsylvania Commonwealth 
Court affirmed, reasoning that the lump-sum 
plan was not incorporated into the collective 
bargaining agreement.  The three-judge 
panel concluded in March 2009 that the 
situation was an exception to city’s general 
duty to bargain.  

The Labor Relations Board sought Supreme 
Court review.

The justices determined that the lump-sum 
plan was not illegal.  They noted that only 
four months before ruling in this appeal, the 
Commonwealth Court had determined that 
the portion of the plan questioned by the 
auditor general was lawful.

Under the plain language of Act 111, 
pension benefits are a mandatory subject of 
bargaining, the high court said.  The justices 
determined that the intent of the state’s 
General Assembly was clear: The scope of 
collective bargaining was to encompass 
any subject that is “rationally related” to 
the terms and conditions of employment, 
including employee compensation and 
pensions.

The court rejected the city’s argument 
that because the lump-sum plan was not 
bargained for, the city was not obligated 
to bargain with respect to repealing that 
benefit, according to the opinion.  

“The city’s novel attempt to extend an 
exception to legal subjects of bargaining fails 
to appreciate the unambiguous language 
of Act 111 and foundational principles 
of collective bargaining which requires 
negotiation over mandatory subjects such as 
pensions,” the justices said.

“This fundamental mandate of labor law is 
applicable whether the collective bargaining 
agreement expressly mentions such benefits, 
whether they have been incorporated into 
the agreement by reference or whether 
the agreement is silent on that mandatory 
subject of bargaining,” the high court added.    
WJ

Related Court Document:
Opinion: 2011 WL 5865676

retirement in exchange for a reduced monthly 
pension benefit and continued employment 
after that date.  However, the state’s auditor 
general said certain aspects of the lump-sum 
plan were illegal.  

The city responded to the auditor general’s 
report by repealing the plan without 
bargaining with the union.  The city said it 
was not required to bargain since the plan 
was declared illegal. 

In January 2007 the union filed an unfair-
labor-practice charge with the Pennsylvania 
Labor Relations Board, claiming the city’s 
action violated the Pennsylvania Labor 
Relations Act, 43 Pa. Stat. § 211.

The board’s hearing examiner ruled in favor 
of the union, ordering the city to reinstate the 
lump-sum plan.

The city appealed to the Erie County Court of 
Common Pleas, which reversed.  The court 
said the city did not violate its bargaining 
obligations because the agreement was 
not clear about the intention of the parties 
concerning this benefit.  
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WAGE & HOUR

Overtime claims too varied for class-action 
treatment
A California appeals court has affirmed the denial of class certification to  
a group of 71 hourly employees who claimed their employer failed to pay  
overtime and minimum wage for all the time they worked.

Smith v. Ironwood Management,  
No. B226637, 2011 WL 5531027 (Cal. Ct. 
App., 2d Dist., Div. 7 Nov. 15, 2011).

The 2nd District Court of Appeal agreed with 
the trial court’s determination that there were 
too many different employment situations to 
make such class treatment feasible.  

Defendant Ironwood Management, a 
property management company, had over 
40 properties with dozens  of managers and 
area supervisors, the panel noted. 

Ironwood emphasized that varying 
management styles as well as different 
maintenance issues at the properties 
where the class members worked made 
the employees’ working environments 
so different from one another that the 
commonality-of-interest requirement for 
certification could not be met, the panel said 
in a written opinion.

In addition, Ironwood presented evidence 
that most of the members of the proposed 
class had settled with the company or signed 
declarations that indicated they were not 
interested in participating in the class action, 
the panel said.

The panel reiterated the trial court’s ruling 
that although class certification was denied, 
the case could proceed as to the individual 
claims of plaintiff Frank Smith.

According to the opinion, Smith was an 
hourly maintenance worker at the apartment 
complexes managed by Ironwood.  He 
claimed that although each worker’s time 
card showed eight hours of work and an hour 
for lunch, this did not accurately reflect the 
actual workday.

Smith said he and his co-workers did not 
always receive a full hour for lunch; they 

The panel affirmed, finding the trial 
court decision “consistent with the legal 
principles and criteria” for determining class 
certification.

“A lawsuit may proceed as a class action 
‘when the question is one of common 
or general interest, of many persons, or 
when the parties are numerous and it is 
impracticable to bring them all before the 
court,’” the panel explained, citing Cal. Civ. 
Proc. Code § 382. 

Although the presence of an ascertainable 
class was undisputed, the class was only 71 
persons, and by the time of the certification 
hearing, Smith was the only worker remaining 
to pursue the class claims, the panel said.  

There was no evidence that could support 
a common set of facts to prove liability 
for unpaid wages, and each worker’s daily 
schedule could have been different from 
those of his co-workers, the appeals court 
explained.

Contrary to Smith’s claims, the trial court 
used the proper criteria in denying class 
certification, and it supported that decision 
with substantial evidence, the panel 
concluded.  WJ

Related Court Document:
Opinion: 2011 WL 5531027

Scan this code with your QR reader to see 
the opinion on Westlaw.  

were required to keep their pagers and 
cellphones on at lunch; they did not take an 
uninterrupted, 10-minute rest break for each 
hour worked; and they were not paid for all 
the time they spent on work activities.  

The employer had so many 
different work environments 

that the “community of 
interest” requirement for 

class certification could not 
be met, according to the 

appeals court.

Smith also said some of the workers 
provided onsite, on-call service and some 
provided on-call service seven days a week.  
The employees were routinely shorted on 
overtime because a supervisor decided 
whether reported overtime hours would 
actually be compensated, Smith said.  
Usually, overtime was not paid, except in 
cases where an employee lived off-site but 
was on call, the opinion noted.

Smith sued Ironwood in the Los Angeles 
County Superior Court on behalf of himself 
and current and former hourly maintenance 
employees from 2004 until the complaint 
was filed in 2008.  The estimated class size 
was 71.

According to the opinion, the trial court 
denied Smith’s motion for class certification, 
citing problems with typicality, commonality, 
adequacy of the class representative and size 
of the class, all of which made a class action 
a poor vehicle for the claims.

Smith turned to the Court of Appeal, arguing 
that the lower court used improper criteria in 
making its decision.  
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ARBITRATION

Transit agency fails to get Delaware high 
court to toss labor arbitration award
The Delaware Supreme Court has rejected a challenge by Delaware Transit 
Corp. to an arbitration award in favor of the Amalgamated Transit Union,  
finding no merit in the agency’s argument that the arbitrator was biased.

Delaware Transit Corp. v. Amalgamated 
Transit Union Local 842 et al., No. 85, 2011, 
2011 WL 5922910 (Del. Nov. 28, 2011).

DTC, a division of the state Department of 
Transportation, had claimed the arbitrator 
had a duty to disclose that he and the 
employee involved in the arbitration both 
had family members die of cancer. 

In a written opinion, the justices unanimously 
agreed that showing “evident partiality” of 
an arbitrator requires more than “remote, 
uncertain or speculative” allegations.  

“The mere fact that an arbitrator may share 
a personal life experience with a party or 
a party’s agent is legally insufficient to 
constitute a substantial relationship that 
a reasonable person would conclude is 
powerfully suggestive of bias,” the justices 
said.

contacted his supervisor, the labor relations 
specialist and the executive director at DTC 
in an attempt to avoid termination.  

According to the opinion, Bruckner sought 
but was refused:

• Retroactive leave under the Family and 
Medical Leave Act.

• Leave of absence under the collective 
bargaining agreement.

• A change in his start time to cover his 
childcare needs.

DTC denied the requested schedule change 
because it concluded allowing him to do 
so would violate the agreement.  However, 
this was a unilateral decision made without 
consultation with the union, the opinion said.

After Bruckner was fired, he and the union 
filed a grievance, which was submitted 
to arbitration as provided for under the 
agreement.  

The employee, Harry Bruckner, was a DTC 
para-transit driver.  He and his wife had four 
children who were cared for two hours a day 
by Bruckner’s mother-in-law.  The mother-in-
law had cancer but continued her child care 
duties during treatment, according to the 
opinion.

Problems arose in June 2008 when Bruckner 
did not report on time for his job, the fifth 
time he had missed his start time in a 
floating 12-month period.  Under the existing 
collective bargaining agreement between 
DTC and Bruckner’s union, ATU Local 842, an 
employee is subject to progressive discipline 
if he or she incurs a “miss” — that is, a failure 
to report to work on time.  The final of the 
eight steps is termination, the opinion said.

After Bruckner’s mother-in-law died in July 
2008, he incurred additional misses and 

Credit/Final Focus Photography Wilmington, Del.

The Delaware Supreme Court: (seated left to right) Justice Randy J. Holland, Chief Justice Myron T. Steele and Justice Carolyn Berger and 
(standing left to right) Justice Henry duPont Ridgely and Justice Jack B. Jacobs

The arbitrator could not 
be deemed biased simply 

because he and the subject 
of the arbitration had a 

relative die of cancer, the 
court said. 

The arbitration award reinstated Bruckner 
with back pay minus interim earnings, 
according to the opinion.

In March 2010 DTC sued the union and 
Bruckner in the Delaware Chancery Court, 
seeking an order vacating the arbitration 
award.  The court granted the union’s motion 
for summary judgment, and DTC appealed to 
state Supreme Court.

The justices affirmed the lower court. 

The crux of DTC’s challenge was the alleged 
appearance of partiality on the part of the 
arbitrator, who failed to disclose that his 
wife had recently died of cancer.  The agency 
maintained that this loss of a family member, 
which Bruckner had also experienced, 
compromised the integrity of the arbitration.

DTC relied on Rule 17 of the American 
Arbitration Association Labor Arbitration 
Rules, which requires an arbitrator to 
disclose “any financial or personal interest in 
the result of the arbitration.”   
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The agency argued the rule requires 
disclosure of “any circumstance likely 
to affect impartiality.”  In this case, that 
“circumstance” was a situation that allegedly 
might cause the arbitrator to be sympathetic 
to Bruckner.

The justices disagreed, saying Rule 17 
“concerns actual financial or personal 
relationships between the arbitrator and a 
party.”  They added that most courts have 
held the standard in judicial review of an 
arbitration award is that “a reasonable 
person would have to conclude that a neutral 
arbitrator was partial or biased.”

Here, DTC insisted that although the 
arbitrator had no duty before the hearing 
to disclose his wife’s death from cancer, he 
should have done so during the hearing 
when he realized that Bruckner’s mother-in-
law died from cancer, the opinion said.

To set aside an award based on an 
arbitrator’s alleged bias, the party seeking 
disqualification must identify an undisclosed 
relationship that is so “intimate — personally, 
socially, professionally or financially — as 
to cast serious doubt on [the arbitrator’s] 
impartiality,” the justices said.

“In this case, the arbitrator had no obligation 
to disclose that his wife had recently died 
from cancer,” the high court said.  WJ

Attorneys:
Plaintiff (DTC): Andrew Kerber, Delaware 
Department of Justice, Wilmington, Del.

Defendants: Perry Goldlust, Wilmington

Related Court Document:
Opinion: 2011 WL 5922910

ARBITRATION UPDATE
employer had paid part of the $127,000 the 
parties agreed to, including three months’ 
salary, COBRA reimbursement and expense 
reimbursement, two items remained unpaid 
at the time of the final hearing: 90-day salary 
in lieu of notice and a pro-rated bonus, for a 
total of $68,750.  The parties also agreed to a 
non-disparagement provision.   WJ

In re Arbitration Between [Claimant] 
and [Respondent] (Business Services), 
No. [Redacted], 2011 WL 5288999 (Am. 
Arbitration Ass’n Oct. 25, 2011).

Related Document:
Award: 2011 WL 5288999

CLAIM: DISCRIMINATION/ 
RETALIATION

Award amount: $29,692

A Nevada woman who sued her employer 
for workplace discrimination and retaliation 
must pay her employer $29,692 to cover 
its legal defense fees, arbitrator Carol Rae 
Davis Zucker has decided.  The employer 
had initially offered not to seek lawyer fees 
if the employee agreed to have her personal 
laptop scrubbed.  But it withdrew its offer 
when the employee did nothing until ordered 
by Zucker.  The arbitrator also concluded that 
the employer should be reimbursed for the 
fees resulting from the employee’s breach of 
a confidentiality agreement.  In her decision, 
Zucker considered evidence that the 
employee’s performance was unsatisfactory 
and noted that the employee had told 
inconsistent stories about her treatment in 
the workplace.  Based on this evidence, the 
arbitrator determined that the employer 
was entitled to recover the fees involved in 
defending against the discrimination claims.  
The employee also copied work files to her 
personal computer and then denied doing so 
under oath, the arbitrator said.            

In re Arbitration Between [Claimant] and 
[Respondent] (Miscellaneous Retail), 
No. [Redacted], 2011 WL 5288992 (Am. 
Arbitration Ass’n Oct. 25, 2011).

Related Document:
Award: 2011 WL 5288992

CLAIM: BREACH OF CONTRACT

Award amount: $0

Arbitrator Danielle Hargrove has upheld the 
termination of a Texas hospital laboratory 
worker who had been disciplined repeatedly 

• Fraud, procedural irregularity 
or specific command of law;

• Award does not claim its 
essence from the collective 
bargaining agreement; or

• Award violates a clearly 
defined public policy.

Judicial interference  
with labor arbitration award 

justified when:
CLAIM: WRONGFUL TERMINATION

Award amount: $0

A police department was justified in firing 
one of its officers after his off-duty arrest 
for driving under the influence with a 
concealed weapon in his car, arbitrator 
Denise Presley has decided.  The officer had 
sought reinstatement and $38,251 in back 
pay, arguing that a warning or suspension 
would have been adequate discipline.  The 
department emphasized that the officer was 
not terminated for the DUI but for carrying a 
concealed weapon in his car while off duty 
and while under the influence of alcohol.  The 
arbitrator found that, because the officer was 
an at-will employee, the department was 
under no obligation to warn or suspend him 
instead of firing him.

In re Arbitration Between [Claimant] and 
[Respondent] (Educational Services), 
No. [Redacted], 2011 WL 5288980 (Am. 
Arbitration Ass’n Oct. 27, 2011).

Related Document:
Award: 2011 WL 5288980

Scan this code with your QR reader to see 
the decision on Westlaw.  

CLAIM: BREACH OF CONTRACT

Award amount: $68,750

Arbitrator Arthur Felsenfeld has awarded 
$68,750 to a woman who claimed 
her termination was a violation of her 
employment contract.  After the parties 
settled, they submitted the agreement to 
the arbitrator.  Felsenfeld determined that 
the settlement agreement between the 
parties was valid given the contingencies 
it contained.  One of those contingencies 
involved return or destruction of the 
employer’s property including electronic 
property.  Because he found the settlement 
agreement valid, Felsenfeld ordered the 
employee to provide an affidavit within 21 
days stating that she has either returned 
any property belonging to the employer or 
destroyed it.  In turn, the employer would 
pay $68,750 to the employee within 10 
days of receiving the affidavit.  Although the 
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for her disrespectful attitude toward internal 
and external customers.  The hospital fired 
the employee, saying she had failed to 
comply with the terms of her final written 
warning.  The employee argued she was 
not an at-will employee without protection 
from termination because the employee 
handbook contained “for cause” language.  
While acknowledging that reasonable minds 
could differ as to whether the incidents 
the hospital cited were serious enough to 
warrant termination, the arbitrator said it 
was not within her authority to substitute 
her judgment for the business judgment 
of the hospital.  Hargrove also rejected the 
employee’s claim of intentional infliction 
of emotional distress, finding that a firing, 
even if wrongful, by itself does not constitute 
intentional infliction of emotional distress.  
WJ

In re Arbitration Between [Claimant] 
and [Respondent] (Health Services), 
No. [Redacted], 2011 WL 5288987 (Am. 
Arbitration Ass’n Oct. 21, 2011).

Related Document:
Award: 2011 WL 5288987

JURISDICTION

California federal judge orders disability 
bias case back to state court
The disability discrimination and retaliation claims of a machine operator for a 
steel company are not preempted by federal labor law and must be remanded 
to state court, a federal judge in Los Angeles has ruled.
Ramos v. Reliance Steel & Aluminum Co. et 
al., No. 11-07861, 2011 WL 5593855 (C.D. Cal. 
Nov. 16, 2011).

U.S. District Judge Dean Pregerson of the 
Central District of California rejected Reliance 
Steel & Aluminum Co.’s argument that 
the claims of plaintiff Francisco Ramos are 
substantially dependent on analysis of an 
existing collective bargaining agreement and 
are therefore preempted by Section 301 of the 
Labor Management Relations Act, 29 U.S.C. 
§ 141.
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analysis of the parties’ existing CBA.  Therefore, 
the claims fell under Section 301 of the LMRA, 
and the federal court had jurisdiction, the 
company said.

Ramos filed a motion to remand, arguing the 
District Court lacked jurisdiction because his 
claims involved California, not federal, labor law.  

Judge Pregerson agreed and remanded the 
case.

Ramos asserts claims under the Fair 
Employment and Housing Act and California 

• The court must interpret, 
rather than merely look to, 
the CBA.

• The parties dispute the 
meaning of the CBA.

• Reliance on the CBA is 
intended to be a defense.

Preemption by Section 301 
depends on whether:

The company fired the plaintiff one week after the Workers’ 
Compensation Board ordered surgery for the employee, the 

court said.

“While the court may need to ‘look to’ the CBA 
to assist in making factual determinations, it will 
not likely require the court to interpret the CBA,” 
Judge Pregerson said in a written order.  

In fact, Ramos’ complaint does not dispute the 
meaning of any CBA provisions, the judge noted.

According to the order, Ramos worked for 
Reliance for over 13 years.  When he developed 
arthritis in his left knee, the company provided 
medical leave so he could recover.  

When the company refused to authorize 
knee-replacement surgery, Ramos filed a 
workers’ compensation claim, and the Workers’ 
Compensation Board ordered the surgery.  One 
week later, Reliance fired Ramos, saying he had 
exhausted his leave.

Ramos sued Reliance in the Los Angeles County 
Superior Court in August.  He alleged three 
claims under state law, including violations of 
the state’s Fair Employment and Housing Act, 
Cal. Gov’t Code § 12940; and the Family Rights 
Act, Cal. Gov’t Code § 12945.2.  The other claim 
was retaliation and wrongful termination in 
violation of public policy.

Reliance removed the case to District Court 
because, arguing that the claims required 

public policy, and his rights under those two 
areas of California law do not involve a CBA, the 
judge said.

The case could remain in federal court if 
he determined that Ramos’ claims were 
nevertheless “substantially dependent” on 
analysis of a CBA, the judge noted.

However, a defendant cannot inject a federal 
question into what is essentially a state law 
case by asserting a CBA as a defense, Judge 
Pregerson explained. 
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Although the state court may need to “look to” 
the agreement in deciding whether Reliance’s 
alleged failure to accommodate Ramos or its 
firing of him was based on his disability or his 
filing a workers’ compensation claim, the court 
likely will not have to interpret the agreement, 
the judge said. 

In every case in which the 9th U.S. Circuit Court of 
Appeals has considered a claim brought under 
FEHA, it has found the claim not preempted by 
Section 301, Judge Pregerson noted.

Finally, the judge denied Ramos’ bid for attorney 
fees, disagreeing that the removal to federal 
court lacked a reasonable basis.

“While defendant’s removal was improper, it 
was not objectively unreasonable,” he said, 
noting there is no bright line distinguishing 
“looking to” a CBA and “interpreting” it.  WJ

Attorneys:
Plaintiff: Christopher Barnes, Mancini & 
Associates, Sherman Oaks, Calif.

Defendant: Edward Karcis, McLean & McLean, 
Santa Monica, Calif.

Related Court Document:
Order: 2011 WL 5593855

Scan this code with your QR reader to see 
the order on Westlaw.  

EMPLOYEE BENEFITS

Employer health insurance hits new low, 
Gallup poll shows
WASHINGTON, Nov. 11 (Reuters) – The percentage of Americans who have 
health insurance through their employer slipped to a new low of 44.5 percent 
in the third quarter, a drop of over five percentage points in three years,  
according to a poll released Nov. 11.

Pollsters at Gallup and Healthways Inc., who 
surveyed more than 90,000 U.S. adults, 
blamed the decline on high unemployment, 
under-employment and an increased 
number of employers who do not offer health 
insurance to their workers.

Employer-sponsored health insurance is one 
of the main pillars of the $2.6 trillion U.S. 
health care industry.  But companies have 
increasingly scaled back benefits and raised 
employee charges to cope with health care 
costs that are rising sharply despite anemic 
economic growth.

The latest figure was 5.3 percentage points 
below a high of 49.8 percent in 2008, when 
the two companies began tracking trends in 
employer-sponsored health insurance.

“The health insurance system in the United 
States is experiencing numerous changes.  
Governments and businesses have and will 
continue to cut back and/or reform their 
health coverage offerings,” the pollsters said 
in a statement.

Retailing giant Wal-Mart Stores Inc. 
announced in October that it would no 
longer offer health insurance to new part-
time employees and slashed its contributions 
to employee health expense accounts.

As employer-sponsored insurance declined, 
the number of adults with no health 
insurance at all rose 2.7 percentage points to 
17.3 percent in the third quarter.

There was also an increase in the ranks of 
those covered by government plans from 
Medicaid, Medicare and military programs, 

which was up 2.2 percentage points since 
2008 at 25.1 percent but off a 2010 high of 
25.7 percent.

According to the Kaiser Family Foundation, 
there were 41 million uninsured American 
adults and 24 million adults below 
retirement age on the national Medicaid 
program for low-income people and other 
public insurance plans in 2010.  Medicare, the 
federal health care program for the elderly, 
covers an estimated 48 million beneficiaries.

The survey found higher health insurance 
coverage among young people aged 18 to 
26, which pollsters attributed to a provision 

As employer-sponsored 
insurance declined, the 

number of adults with no 
health insurance at all rose 

2.7 percentage points to  
17.3 percent in the third 

quarter.

of the U.S. health care overhaul that allows 
parents to cover grown children under their 
insurance plans.

But other segments of the law, including tax 
credits for small businesses, did not appear 
to help older adults, aged 25 to 64, whose 
uninsured ranks increased.

Conducted July 1 to Sept. 30, the survey has a 
1 percentage point margin of error.  WJ

(Reporting	by	David	Morgan;	editing	by	Jackie	
Frank)
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PREEMPTION ISSUES

Airline says high court review of ‘tip law’ preemption not warranted
American Airlines has told the U.S. Supreme Court that a federal appeals court correctly held that the Airline Deregulation 
Act preempts a Massachusetts law regulating employee tips because the law would cause the carrier to change its 
operations.

DiFiore et al. v. American Airlines Inc.,  
No. 11-221, opposition brief filed (U.S.  
Oct. 20, 2011).

The carrier says the high court should not 
disturb a decision by the 1st U.S. Circuit 
Court of Appeals in a suit brought by several 
airport skycaps, who work for independent 
companies and not the airline itself.

The issue arose over the application of the 
Massachusetts Tip Law, Mass. Gen. Laws 
ch. 149, §  152A, which bars employers 
from keeping tips that were meant for their 
employees. 

American Airlines charges passengers $2 to 
have skycaps check their baggage at airport 
curbsides.  In their suit against the carrier, the 
skycaps said they were losing money because 
passengers believed the $2 fee was their tip 
and would often give them no more. 

A trial court awarded more than $330,000 to 
the skycaps in 2008, finding that the airline’s 
collection of the fees violated the tip law.

American appealed, arguing that if the 
tip law were applied to skycaps at Logan 
International Airport in Boston, the airline 
would have to change its advertising on 
services and prices.

The 1st Circuit noted that the skycaps’ tip 
income fell significantly once American 
instituted the $2 charge but ruled that the 
Airline Deregulation Act preempted the Tip 
Law.

The Airline Deregulation Act, 49 U.S.C. 
§ 41713(b)(1), preempts state laws relating to 
air carrier prices, routes and services.

The skycaps now want the Supreme Court to 
review the appeals court decision.

They claim there is a conflict among the 
federal circuit courts as to the meaning 
of airline “services” under the Airline 
Deregulation Act and whether state-related 
laws lack sufficient “connection” with prices, 
routes or services to warrant preemption.

In opposing review, American says there are 
no such conflicts.

“American’s conduct in arranging for 
transportation of bags at curbside into the 
airline terminal en route to the loading 
facilities is itself a part of the ‘service’ referred 
to in the federal statute, and the airline’s 
‘price’ includes charges for such ancillary 
services as well as the flight itself,” the carrier 
argues in its opposition brief.  WJ

Related Court Document:
Opposition brief: 2011 WL 5051812

Airline passengers check their luggage at the curbside check-in at Detroit Metropolitan Airport in Michigan.  In a lawsuit against  
American Airlines, several skycaps said they were losing money because passengers believed the airline’s $2 fee for the service was  
their tip and would often give them no more.

REUTERS/Rebecca Cook

“American’s conduct in 
arranging for transportation 
of bags at curbside into the 

airline terminal en route 
to the loading facilities is 

itself a part of the ‘service’ 
referred to in the federal 
statute, and the airline’s 

‘price’ includes charges for 
such ancillary services as 
well as the flight itself,”  

the carrier says.
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NEWS IN BRIEF

SPLIT NLRB SETS ASIDE UNION 
ELECTION

In a 2-1 vote, the National Labor Relations 
Board has agreed to set aside a union election 
at G&K Services Inc. because of a letter the 
company sent to employees several days 
before the election.  The letter said employees 
at another G&K facility received family health 
insurance coverage shortly after they voted 
to decertify the union, a statement the board 
found was an objectionable implied promise 
of benefit, according to the board’s decision.  
The NLRB reversed a hearing officer who 
found that the letter “accurately reported” 
the events that occurred at the sister facility 
and the benefits in existence there.  The 
dissenting member of the board agreed 
with the hearing officer’s determination that 
the letter was a permissible statement of 
historical fact.

G&K Services Inc., No. 5-RD-1484, 2011 WL 
5374193 (N.L.R.B. Nov. 7, 2011).

Related Document:
Decision: 2011 WL 5374193

MEDICAL CENTER TO PAY $530,000 
TO SETTLE HARASSMENT CLAIMS

The Equal Employment Opportunity 
Commission has announced that a California 
medical center will pay $530,000 to settle 
an EEOC lawsuit alleging sexual harassment 
and retaliation against 10 female employees.  
The agency said that starting in 2007, 
Garfield Medical Center allowed a male 
emergency room worker to harass the women 
by touching them inappropriately, requesting 
sex, showing them obscene pictures and 
commenting about female body parts.  
One employee was fired after reporting the 
misconduct to hospital management, and 
others were forced to quit to escape the 
hostile work environment, the EEOC said.  The 
offending employee was not fired until 2009.  
A three-year consent decree memorializing 
the settlement requires Garfield to maintain 
a toll-free complaint hotline, hire a monitor 
to track complaints and provide anti-
harassment training for staff.

Equal Employment Opportunity 
Commission v. AHMC Garfield Medical 
Center, No. 10-06179, consent decree filed 
(C.D. Cal. Nov. 16, 2011).

AGE BIAS COSTS MINNESOTA STATE 
AGENCIES $574,000

Federal court judges have ordered three 
Minnesota state agencies to pay a total of 
$574,000 in damages to employees who 
were denied employer contributions for 
retiree health and dental insurance because 
they were older than 55 when they retired.  
The EEOC sued the Department of Natural 
Resources, the Department of Commerce 
and the Department of Public Safety for 
age discrimination because the early-
retirement incentive plan denied premiums 
to 13 retirees.  The EEOC said employers 
illegally discriminate when they maintain 
incentive plans that reduce benefits as 
employees grow older.  Under three consent 
decrees, the agencies must pay the retirees 
the lost premium amounts and continue to 
pay premiums for those who would still be 
entitled to them under the incentive plan, but 
for their age.

EEOC v. Minnesota Department of Public 
Safety, No. 11-02744, consent decree 
approved (D. Minn. Nov. 3, 2011); EEOC 
v. Minnesota Department of Natural 
Resources, No. 11-02745, consent decree 
approved (D. Minn. Nov. 7, 2011); EEOC v. 
Minnesota Department of Commerce, No. 
11-02746, consent decree approved (D. 
Minn. Nov. 9, 2011).

COMPANY MUST BARGAIN WITH 
UNION AFTER DECIDING TO CLOSE

A company that has decided to close its 
facility is still obligated to bargain with the 
union over the effects of its decision to stop 
operations, the National Labor Relations 
Board has ruled.  In addition to ordering 
Crystal Soda Water Co. of Scranton, Pa., 
to bargain collectively, the NLRB told the 
company to pay its employees accrued 
holiday and vacation pay, pay health 
insurance premiums and make pension 
contributions.  The NLRB entered a default 
judgment against Crystal and in favor of the 
local Teamsters union, which had charged 
the company with failing to abide by the 
terms of the existing collective bargaining 
agreement.  

Crystal Soda Water Co., No. 4-CA-38046, 
2011 WL 5479238 (N.L.R.B. Nov. 10, 2011).

Related Document:
Decision: 2011 WL 5479238

JANITORIAL SERVICE AGREES TO 
PAY $27,500, 7-YEAR MONITORING

A Texas janitorial service has settled an 
Equal Employment Opportunity Commission 
lawsuit by agreeing to pay a former employee 
$27,500 in damages, the agency announced 
Nov. 16.  Under a consent decree filed with 
a federal court in Dallas, Courtesy Building 
Services Inc. also will be monitored by the 
EEOC for seven years to ensure compliance 
with discrimination law.  According to the 
EEOC, women at Courtesy were subjected to 
a sexually hostile work environment by men 
who commented on their bodies, touched 
them inappropriately and constantly talked 
about the strip club across the street.  
Courtesy also pressured the women to 
enter into fraudulent marriages with foreign 
nationals to help them gain U.S. citizenship, 
the EEOC said.

Equal Employment Opportunity 
Commission v. Courtesy Building Services 
Inc., No. 09-01911, consent decree approved 
(N.D. Tex., Dallas Div. Nov. 16, 2011).

COMPANY TO PAY $55,000 TO  
EX-EMPLOYEE WITH CANCER

Journal Disposition Inc. has agreed to 
settle claims by the Equal Employment 
Opportunity Commission that the 
printing company engaged in disability 
discrimination when it fired a longtime 
employee with cancer because he had run 
out of short-term disability leave under the 
company’s insurance policy.  According to 
the agency, the employee was able to return 
to work part-time, but the company refused 
this accommodation and fired him as soon 
as he had exhausted his leave under the 
policy.  The employee was made eligible for 
rehire but only when he was able to return 
to work full-time, the EEOC said.  The EEOC 
faulted the employer for failing to consider 
whether the request to work part-time was 
reasonable, whether the employee could do 
his job and whether the request imposed 
undue hardship on the company.   

Equal Employment Opportunity 
Commission v. Journal Disposition Inc.,  
No. 10-00886, consent decree approved 
(W.D. Mich. Nov. 10, 2011). 
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COMMENTARY

Heightened standards: What Wal-Mart	v.	Dukes means 
for future class-action and consumer finance litigation
By Benjamin P. Saul, Esq., Elizabeth E. McGinn, Esq., and Sasha Leonhardt, Esq. 
BuckleySandler LLP

relief can be certified under Federal Rule of 
Civil Procedure 23(b)(2) which, by its terms, 
is limited to injunctive or corresponding 
declaratory relief, and if so, under what 
circumstances.”  The court also directed the 
parties to brief and argue the question “[w]
hether the class certification ordered under 
Rule 23(b)(2) was consistent with Rule 23(a).”  
The court issued a 5-4 opinion, holding that 
the plaintiffs failed to satisfy Rule 23(a)’s 
commonality requirement, and a unanimous 
opinion holding that the plaintiffs’ back- 
pay claims were improperly certified under 
Rule 23(b)(2).

This article explores how the Dukes	 court 
has clarified the “commonality” requirement 
under Rule 23(a), including how litigants can 
use statistical and other evidence to meet 
that requirement.  The article discusses 
how the Dukes	 decision will now limit 
individualized damages in class actions 
seeking to proceed under Rule 23(b)(2).  
Finally, the article analyzes how Dukes could 
affect class action and aggregate litigation 
going forward, focusing particular attention 
on the decision’s impact in consumer finance 
class actions and fair-lending lawsuits.

WHAT THE DECISION MEANS

Significant proof required to show a 
common injury under Rule 23(a)(2)

Rules 23(a) and 23(b) of the Federal Rules 
of Civil Procedure contain the standards 
under which a court determines whether 
it is proper to aggregate individual claims 
into a unified action.5  Unless a class 
action is first “certified” under Rule 23, it 
cannot proceed to trial in federal court.  
Among the prerequisites to class certification, 

Rule 23(a)(2)’s requirement that the named 
plaintiffs share an “injury” in common with 
the class such that resolving their claims will 
resolve all class claims simultaneously is one 
of the most important.

In Dukes, a majority of the justices held that 
the putative class lacked this commonality 
requirement.  The lower courts had ruled 
that the plaintiffs satisfied the commonality 
requirement by showing that Wal-Mart’s 
discretionary pay and promotion policies 
raised the common question of whether the 
same corporate policy of discrimination had 

“The class action is ‘an exception to the usual 
rule that litigation is conducted by and on 
behalf of the individual named parties.’”1

On June 20, Wal-Mart	 v.	 Dukes, the U.S. 
Supreme Court vacated certification of 
arguably the largest class in U.S. history 
and considerably redefined class-action 
and consumer-finance litigation.  The court 
resolved a circuit split on the “commonality” 
provision of Federal Rule of Civil Procedure 
23(a)(2) and held that the plaintiffs must 
have “significant proof” ready to support 
their claim at the class certification stage.  
The court also held that the plaintiffs cannot 
seek individualized monetary relief under 
Rule 23(b)(2).

Although Dukes is a labor and employment 
case under Title VII, the court’s decision 
will undoubtedly impact other class cases 
significantly, including an increasing number 
of consumer-finance class-action lawsuits.

BACKGROUND

In 2001 a group of female Wal-Mart current 
and former employees filed a putative class-
action lawsuit in the U.S. District Court for 
the Northern District of California against 
Wal-Mart.  The plaintiffs, who sought 
declaratory and injunctive relief, punitive 
damages, and back pay, alleged that Wal-
Mart discriminated against them on the 
basis of their sex by denying them equal pay 
and promotions in violation of Title VII of the 
Civil Rights Act of 1964.2  The plaintiffs later 
asked the District Court to certify a class of 
about 1.5 million female Wal-Mart current 
and former employees who asserted that the 
discretion their local supervisors exercised 
over pay and promotions violated Title VII.  
The District Court approved their certification 
motion.3  Wal-Mart appealed the District 
Court’s certification order, which the 9th U.S. 
Circuit Court of Appeals, in a divided en	banc	
decision, substantially affirmed.4

Last December the Supreme Court granted 
Wal-Mart’s petition for certiorari on the 
question of “[w]hether claims for monetary 

The court held that a company’s decision to give  
individual managers discretion, standing alone, cannot  

be a common policy that creates discrimination.

injured Wal-Mart’s female employees.  The 
court disagreed, holding that the plaintiffs 
failed to present sufficient evidence that a 
company policy of discrimination existed.

The court first observed that because the 
plaintiffs sought to sue about millions of 
employment decisions concurrently, there 
had to be “some glue to hold the alleged 
reasons for all those decisions together,” 
such that an examination of each class 
member’s claim would “produce a common 
answer to the crucial question why	 was	 I	
disfavored.”6  The court also reinforced its 
holding in General	Telephone	Co.	of	Southwest	
v.	Falcon7 that Rule 23 is more than “a mere 
pleading standard.”

In particular, the court emphasized that 
because “[a]ny competently crafted 
class complaint literally raises common 
‘questions,’”8 plaintiffs must demonstrate 
“significant proof”9 of commonality.  To 
meet the commonality standard, plaintiffs 
must show that prospective class members 
have suffered a common injury from a 
common source.  Moreover, the suit must be 
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“capable of class-wide resolution — which 
means that determination of its truth or 
falsity will resolve an issue that is central to 
the validity of each one of the claims in one 
stroke.”10  Lower courts must then conduct a 
“rigorous analysis” to determine if such proof 
is adequate.11  The court was explicit that it 
“cannot be helped” that class-certification 
decisions will often “entail some overlap with 
the merits of plaintiff’s underlying claim.”12

The court next concluded that the Dukes	
plaintiffs failed to show the requisite 
“significant proof” of commonality.  Initially, 
the majority rejected the Dukes	 plaintiffs’ 
contention that individual class claims 
were linked by Wal-Mart’s policy of vesting 
discretion uniformly in local managers.  
The court observed that the practice of 
allowing local managers to make decisions 
was itself “a policy against	 having uniform 
employment practices”13 and that Wal-
Mart’s decentralized and subjective pay 
and promotion policy was “a very common 
and presumptively	 reasonable way of doing 
business.”14  The court therefore held that 
a company’s decision to give individual 
managers discretion, standing alone, 
cannot be a common policy that creates 
discrimination.15  The court did concede that 
discretion, if coupled with a “common mode” 
of discriminatory decision-making, could 
theoretically support a class-action lawsuit 
but found that the plaintiffs produced no 
evidence of such in this case.16

The court also rejected the plaintiffs’ 
anecdotal, statistical and sociological 
evidence of gender discrimination at Wal-
Mart.  First, the court expressed “doubt” 
that the lower courts were correct in not 
subjecting the plaintiffs’ expert testimony to a 
Daubert	analysis.17  Next, the court found that 
the proffered testimony and related evidence 
were “worlds away” from the significant proof 
that Wal-Mart operated under a general 
policy of discrimination. 18  Specifically, the 
court noted that although the plaintiffs’ 
expert opined that Wal-Mart had a “strong 
corporate culture” that was “vulnerable to 

gender bias,”19 he could not identify how or to 
what degree stereotypes affected individual 
managers’ hiring decisions.20

The court further noted that the plaintiffs’ 
statistical evidence failed to show gender 
bias on a store-by-store level, which the 
court reasoned was inconsistent with the 
allegation that Wal-Mart had maintained a 
uniform policy of discrimination.21  Finally, 
the court rejected the 120 affidavits from 
class members describing their experiences 
of discrimination, noting such evidence was 
quantitatively inadequate for a putative class 
of roughly 1.5 million.22  Thus, the court found 
that the plaintiffs failed to establish the 
existence of an injury common to both them 
and the other 1.5 million female Wal-Mart 
workers, and it vacated the Wal-Mart class 
on this ground.23

Individualized claims for monetary 
relief must meet higher test

Assuming a class can meet Rule 23(a)’s 
prerequisites, the class must also fit into one 
of the subcategories in Rule 23(b).  In Dukes, 
all nine justices rejected class certification 
on the ground that class actions seeking 
individualized claims for monetary relief 
must meet a test more stringent than the one 
outlined in Rule 23(b)(2).

In the lower courts, the Dukes	 plaintiffs 
successfully argued that their class should be 
certified under Rule 23(b)(2), which applies 
when “final injunctive relief or corresponding 

be enjoined or declared unlawful only as 
to all of the class members or as to none 
of them.’”25  The Rule 23(b)(2) analysis, the 
court further explained, is not a question of 
balancing the comparative “predominance” 
of claims for relief.  That approach ignores 
a key distinction between mandatory  
Rule 23(b)(2) classes and Rule 23(b)(3)  
classes with opt-out rights.26  The court’s 
holding that the important question for  
Rule 23(b)(2) certification is whether the  
relief sought is “indivisible” versus 
“individualized” departs from the various 
“predominant relief” tests used by lower 
courts, all of which focused on the relation-
ship between monetary and nonmonetary 
relief sought rather than the divisibility of  
the monetary relief sought.27

In addition, the Supreme Court also found 
that the 9th Circuit’s proposed use of 
sampling and special masters to resolve 
individual damages using class wide  
statistics did not satisfy Rule 23(b)(2)’s 
requirements.28  The 9th Circuit had pro-
posed to determine individual damages  
by selecting “a sample set of the class 
members ... as to whom liability would  
be determined in depositions supervised  
by a master.”29  These back-pay damages 
for the sample set would then be multiplied 
by the well over 1 million remaining class 
members to determine the total class 
recovery.  Other than depositions of sample 
set members, the 9th Circuit’s approach 
did not include any individual proceedings 
to determine damages.30  Accordingly, the 
Supreme Court rejected the 9th Circuit’s 
“novel project” of a “trial by formula” as a 
way to satisfy Rule 23(b)(2)’s requirement  
to provide for individualized damages.31

Finally, although it did not reach the issue, 
the high court found merit in Wal-Mart’s 
argument that the claims for monetary 
relief under Rule 23(b)(2) violated the 
due-process clause because these claims 
would deprive Wal-Mart of the ability to 
defend against each individual’s monetary 
claim.32  Specifically, the court noted in 
dicta that there was a “serious possibility” 
that recovery of monetary damages under  
Rule 23(b)(2) could violate due process,  
even if the monetary claims do not 
predominate, because of the lack of notice 
and opt-out provisions for Rule (b)(2) 
classes.33 

The court’s holding that the important question for  
Rule 23(b)(2) certification is whether the relief sought is  

“indivisible” versus “individualized” departs from the  
various “predominant relief” tests used by lower courts.

declaratory relief is appropriate respecting 
the class as a whole” because their request 
for back pay was merely “incidental” and 
they primarily sought injunctive relief from  
Wal-Mart.  The high court rejected this 
approach, holding that Rule 23(b)(3) and 
not Rule 23(b)(2) applies “when each class 
member would be entitled to an individualized 
award of monetary damages.”24

As the Supreme Court described it, the 
key to Rule 23(b)(2) class certification is 
“‘the indivisible nature of the injunctive 
or declaratory remedy warranted — the 
notion that the conduct is such that it can 
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HOW DUKES	AFFECTS CONSUMER 
FINANCE CLASS ACTIONS  
AND FAIR-LENDING LAWSUITS

Dukes is an employment discrimination and 
Title VII case, but the court’s decision will 
make it harder to certify all	class actions under 
Rules 23(a)(2) and (b)(2).  The court’s decision 
also offers several insights for litigating 
class-action claims of discrimination brought 
under the Fair Housing Act, Equal Credit 
Opportunity Act and the Civil Rights Act — 
claims that courts have evaluated by drawing 
on Title VII jurisprudence.34

First, the court’s dicta concerning whether 
the Dukes	 plaintiffs had offered “significant 
proof” of commonality seems to undercut 
the central premise of many lending 
discrimination cases brought both by private 
plaintiffs and the U.S. Department of Justice 
in recent years — that affording discretion 
to branch managers or mortgage brokers 
is improper, or at least warrants scrutiny.35  
Specifically, one of the ways in which the 
court indicated a plaintiff could satisfy the 
commonality element in a discrimination 
case was to show a pattern or practice 
of discrimination.  As to that method 
of proof, the court reaffirmed that, in a 
pattern-or-practice discrimination case, the 
discrimination at issue must be a company’s 
“standard	operating	procedure ... rather than 
the unusual practice.”36  The court observed 
that giving discretion to local supervisors is “a 
very common and presumptively	 reasonable 
way of doing business” that alone “raises no 
inference of discriminatory conduct.”37

The court’s statements acknowledge 
commercial reality.  Those statements 
should also provide support to financial 
services companies that use various forms 
of discretion in their underwriting, pricing or 
servicing operations when defending class 
allegations that such discretion resulted 
in discrimination.  At the regulatory level, 
the court’s statements also should help 
companies explain lending programs that 
incorporate discretion to bank supervisors, 
who in recent years have been trained to 

view any elements of discretion within such 
programs as red flags for discriminatory 
conduct.38

Second, the court’s strong suggestion that 
expert testimony should meet the more 
rigorous Daubert	 standard at the class-
certification stage should make it harder for 
class plaintiffs in consumer finance cases 
to satisfy the second method of showing 
commonality that the court identified: proof 
of a biased testing or reviewing procedure.39

In consumer finance class cases, which 
often turn on expert testimony,40 the court’s 

Third, the Dukes	 decision may signal a 
revitalization of the court’s reasoning in 
Wards	 Cove	 Packing	 Co.	 v.	 Atonio,42 which 
both the majority and dissent cite with 
authority.43  In Wards	 Cove, the court held 
that disparate-impact claims must be 
evaluated against a “qualified population” 
of individuals who possess similar charac-
teristics44 and that employees need to 
identify a specific company practice as the 
source of discrimination.45  Thus, Wards	
Cove limited the ability of plaintiffs to plead 
viable disparate-impact claims.  

In response, Congress redefined “business 
necessity” and “legitimate employment 
goals,” overturning portions of Wards	Cove.46   
The case then fell into disfavor in employment 
cases, as did its holdings on “qualified 
population[s]” and specific practices.47  The 
Dukes	 court’s favorable treatment of Wards	
Cove	 may reflect an effort by some of the 
justices to rehabilitate certain of the tenets 
that supported the Wards	Cove	decision.

A reinvigorated Wards	 Cove	 would provide 
financial services defendants in fair-lending 
class cases (both against private plaintiffs 
and the U.S. Department of Justice) with 
a potentially useful tool.  For example, the  
Wards	 Cove	 requirement for plaintiffs to 

Dukes is an employment discrimination and Title VII case, 
but the court’s decision will make it harder to  

certify all	class actions under Rules 23(a)(2) and (b)(2).

heightened standards for expert testimony 
could prove to be a significant new obstacle 
for plaintiffs at the class-certification stage.  
For example, consider cases involving a 
seemingly neutral and consistently applied 
underwriting and pricing factor.  The Dukes	
decision encourages, if not requires, a plaintiff 
to produce, at the class certification stage, 
credible Daubert-quality expert testimony 
that, although minority and non-minority 
borrowers were “comparably qualified” for a 
loan or loan price, minority borrowers either 
had loan applications rejected or paid more 
for their loans.

Similarly, the court’s rejection of data 
sampling and “trial[s] by formula” as a way 
to recover individualized damages under  
Rule 23(b)(2) should remove a tempting 
approach to handling consumer finance  
class cases where data points like interest 
rates are readily available.41  For example, 
consider a plaintiff who puts forth an 
economic model purporting to capture the 
relevant factors by which a lender prices 
loans and, thus, could theoretically calculate 
discrimination “harm” for each individual 
loan by determining the difference between 
the pricing that the model would anticipate 
and the actual pricing.  The Dukes	 decision 
implies that a defendant in such a case 
has a right to have such harms individually 
determined so as to include unique factors 
that may have affected each loan’s pricing 
(e.g., consumer price negotiation, local 
market conditions for loans available to the 
consumer, etc.).

Dukes is the most recent 
in a series of Supreme 

Court decisions favoring 
individualized litigation and  
arbitration over the unwieldy 

machinery of class actions 
and class arbitration.

compare similarly “qualified pools” of 
applications, as translated into the fair-
lending context, would likely require proof  
that comparatively	 credit-worthy minority 
borrowers suffered a disparate impact 
relative to white borrowers.  Such compa-
risons may even extend to the level of effort 
required by borrowers to obtain credit or 
low-priced credit.  In addition, a plaintiff 
would have to identify specific discrimin- 
atory lending practices that created the 
disparity.  The vitality of Wards	 Cove	 is an 
issue to keep tracking.
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HOW DUKES	WILL IMPACT ALL 
CLASS ACTIONS AND OTHER  
AGGREGATE LITIGATION

Dukes is the most recent in a series 
of Supreme Court decisions favoring 
individualized litigation and arbitration over 
the unwieldy machinery of class actions 
and class arbitration.48  For the reasons 
articulated above, and looking beyond its 
impact on consumer finance class actions, 
Dukes will likely shift the class-action 
landscape in many critical ways:

• Fewer class actions will be filed in 
federal courts, and of those filed, fewer 
will be certified.

• As claimants seek potentially friendlier 
state jurisprudence on the commonality 
question (where the Dukes decision is 
not binding), statewide classes based on 
state law will become more prevalent.

• Plaintiffs’ counsel may seek to litigate 
claims through “mass actions” of 
large numbers of individual claimants 
rather than face rigorous class-action 
requirements.49

• Plaintiffs will define classes with more 
care, which likely will mean smaller 
class sizes, in order to withstand the 
heightened Rule 23(a)(2) standard in 
Dukes.  For example, immediately after 
the court released its opinion, counsel for 
the Dukes plaintiffs stated they intended 
to pursue claims on the state, regional 
and potentially individual-store basis.50

• Consideration of evidence on the merits 
will become common at the class-
certification stage.  In the context of 
disparate-impact cases, plaintiffs will 
have to identify more clearly those 
specific policies or practices that have 
caused a discriminatory outcome.51  
Lower courts will also closely scrutinize 
the testimony of experts and the 
use of aggregated statistics and 
anecdotal evidence purporting to show 
discrimination in class actions.

• Any expert testimony provided at the 
class-certification stage will likely have 
to meet the more rigorous standards 
of Daubert (rather than a “sufficiently 
probative” or some lesser standard).

• The common practice of bootstrapping 
monetary claims into class actions 
alleged to be predominately seeking 

injunctive relief will be significantly 
curtailed.  Although plaintiffs’ ability to 
certify classes under Rule 23(b)(2) will 
be limited, defendants’ ability to use 
Rule 23(b)(2) as a vehicle to structure 
nationwide class settlements will also 
be diminished.  

• The Dukes	 majority	 leaves open “the 
serious possibility” of challenging future 
putative classes seeking certification 
under Rule 23(b)(2) by asserting the 
monetary claims violate due process even 
if they are not the predominate claims.  
This argument may be useful to corporate 
defendants seeking to invalidate class 
actions brought in state courts.

The net impact of the Dukes decision is 
that plaintiffs will have a more difficult 
time obtaining certification of broad 
nationwide classes.  Several portions of 
the Dukes decision also provide insight 
into how the court may address consumer 
finance litigation concerning allegations of 
discrimination.  Because of an anticipated 
acceleration of plaintiffs’ lawyers’ efforts to 
avoid federal court jurisdiction, class actions 
and aggregate litigation will continue to 
pose real threats to corporate defendants.  
This will be especially true in the area of 
fair-lending and servicing litigation, which 
continues to receive scrutiny from banking 
regulators and government enforcement 
agencies as well as private plaintiffs.  WJ
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RECENTLY FILED COMPLAINTS FROM WESTLAW COURT WIRE*

Westlaw Cite 2011 WL 5595860

Case Title Wascher v. Southern California Permanente Medical Group, No. 30-2011-00523323 (Cal. Super. Ct., Orange 
County Nov. 16, 2011)

Case Type Employment

Case Subtype Whistle-blower

Allegations
Southern California Permanente Medical Group, Kaiser Foundation Health Plan and Kaiser Foundation 
Hospitals wrongfully terminated plaintiff employee and retaliated against him for advocating for patient 
rights and lodging complaints about workplace safety and health.

Damages 
Synopsis

Compensatory, economic and noneconomic damages; interest; punitive damages; restitutionary and 
injunctive relief; other costs and fees

Westlaw Cite 2011 WL 5828011

Case Title Shapiro v. Verde Valley Community Hospice LLC, No. CV2011-054991 (Ariz. Super. Ct., Maricopa County 
Nov. 15, 2011)

Case Type Employment

Case Subtype Disability discrimination

Allegations Defendant, Verde Valley Community Hospice LLC wrongfully terminated plaintiff based on her status as a 
registered medical marijuana ID cardholder.

Damages 
Synopsis Compensatory and punitive damages, fees and costs

Westlaw Cite 2011 WL 5838324

Case Title Palermo v. Clinton, No. 11-08303 (N.D. Ill. Nov. 21, 2011)

Case Type Employment

Case Subtype Gender discrimination

Allegations
Defendant Hillary Rodham Clinton, the secretary of the U.S. State Department, discriminated against 
plaintiff on account of his gender and race by subjecting him to hostile work environment.

Damages 
Synopsis Compensatory damages, fees and costs

Westlaw Cite 2011 WL 5877695

Case Title McKee v. Peoria Unified School District, No. CV2011-099223 (Ariz. Super. Ct., Maricopa County Nov. 21, 
2011)

Case Type Employment

Case Subtype Whistle-blower

Allegations
Peoria Unified School District wrongfully terminated the plaintiff in response to a letter he sent to the 
school board, notifying the district that the school was not in compliance with regulations regarding water 
safety, which led to the May 2010 drowning of a student.
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RECENTLY FILED COMPLAINTS FROM WESTLAW COURT WIRE*

Damages 
Synopsis Compensatory, general and special damages; reinstatement of employment; back wages; fees and costs

Westlaw Cite 2011 WL 5916810

Case Title Syeda v. Electron International II, No. 2011-056643 (Ariz. Super. Ct., Maricopa County Nov. 23, 2011)

Case Type Employment

Case Subtype Sexual harassment

Allegations Electron International II allowed plaintiff to be continually and regularly subjected to harassment based 
upon her sex and subject to a sexually hostile work environment.

Damages 
Synopsis General damages, interest, fees and costs

Westlaw Cite 2011 WL 5933527

Case Title Beecher v. Steak N Shake Operations, No. 11-04102 (N.D. Ga. Nov. 28, 2011) 

Case Type Employment

Case Subtype Wage and hour

Allegations

This is a class action suit by non-exempt employees, taken to address the noncompliance of the defendant 
with the federal minimum-wage requirements.  Defendants did not pay plaintiffs and other members of this 
class overtime, as required, although they were not exempt employees and worked over 40 hour weeks, by 
adjusting the hours eliminating any hours over 40 as directed by upper management.  Defendant also falsely 
adjusted the weekly reported tips, if the total ended up with pay below the required minimum wage, to bring 
this total above that level so as to avoid paying the federally required minimum wage.  Defendant also falsely 
adjusted lower the number of hours worked in order to eliminate any obligation by the defendant to pay a 
minimum wage differential.

Damages 
Synopsis Unpaid minimum wages, overtime wages and liquidated damages, costs and attorney fees

*Westlaw Court Wire is a Thomson Reuters news service that provides notice of new complaints filed in state and federal courts nationwide, 
sometimes within minutes of the filing.
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