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Underwear: the gift 
that kept on giving
by Julia A. Luster
Carothers DiSante & Freudenberger LLP

An employee’s claim of wrongful termination in violation 
of public policy failed mid-trial because he lacked evidence to 
support his case and there was undisputed evidence that he 
was an at-will employee who gifted underwear to his female 
coworker.

A brief case about the gift of underwear
David Elias was a security guard with Pacific Alli-

ance Medical Center. During the course of his employ-
ment, a doctor on staff allegedly gave another security 
guard money to buy all the security guards dinner. 
However, Elias told his supervisor that he “didn’t get as 
much or he didn’t get called to eat in the first round or 
something to that extent.” When he complained to his 

coworker, he was promised lunch the following day. He 
didn’t get the lunch and subsequently reported his fail-
ure to receive the food as a theft.

On a separate occasion, Elias asked a female co-
worker if he could give her a gift for her birthday, but he 
didn’t tell her what he was planning to give her. After 
she agreed, he presented her with a gift of underwear. 
The gift made her anxious and uncomfortable, and she 
reported it to their supervisor. As a result, Elias was ter-
minated from employment. His personnel memoran-
dum noted, “As a security officer[,] he was responsible 
for the safety of employees, patients and visitors. . . . 
[H]is behavior demonstrated that he can no longer be 
trusted to use sound judgment.”

Elias sued, claiming under Code of Civil Procedure 
631.8 that he was wrongfully terminated in violation of 
public policy. It’s immediately apparent that as an at-will 
employee, he was properly terminated, correct? Not ac-
cording to the trial court.

No evidence? No problem!

Despite the seeming dearth of evidence to support 
a claim for wrongful termination in violation of public 
policy, Elias still managed to shepherd his case through 
its inception and discovery (the pretrial exchange of evi-
dence). In fact, the parties went all the way to trial.

Rejecting his employer’s explanation for his termi-
nation, Elias alleged that he was fired for reporting the 
theft of his lunch to his employer. At trial, he presented 
two primary sources of evidence: (1) his own testimony, 
which was largely inadmissible as personal musings 
under the Evidence Code, and (2) the testimony of a sin-
gle witness— his supervisor, who had authored his per-
sonnel memorandum upon his termination. No other 
witnesses testified, and the appellate court later noted 
that “the record in this case presents considerable diffi-
culty in setting forth the facts.”

Even unrepresented employees 
can cost employers

Despite the fact that his evidentiary deficiencies 
should have become apparent much earlier in the law-
suit, Elias still managed to make it as far as trial on his 
claims. He proceeded for most of his case by represent-
ing himself, showing that employees without counsel can 
still impose significant expense on employers and high-
lighting the need to hire experienced employment litiga-
tion attorneys when you’re sued by former employees. 
At trial, it became apparent that the “limited testimony” 
Elias elicited from his supervisor left “gaping holes in the 
narrative [he] attempted to craft” and “most of the trial 
transcript consists of [Elias] offering his own commen-
tary on his opaque questions” for the supervisor.

Announcing a must-attend audio conference 
for all employers, presented by the editors of
California Employment Law Letter:

May 25

Workplace Investigations in 
California: Step-by-Step Guide 
from Complaint to Closure
Presented by attorney Miranda Watkins

For more information, to register without risk, or 
to purchase the CD, visit http://store.HRhero.com/
events/audio-conferences-webinars/ca-workplace-
investigations-052517 or call 800-274-6774.
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After Elias was done presenting his case, the trial court 
granted Pacific’s request to throw out his claims because he 
failed to introduce enough evidence to support them. Elias 
timely appealed.

In affirming the trial court’s order, the appellate court re-
frained from deciding whether Elias’ report of the alleged theft 
of his lunch money was a violation of public policy and instead 
considered a more elementary concern. Specifically, the court 
concluded that he presented “no compelling evidence [that] his 
lunch money was stolen, or that he was fired as a result [of his 
complaint].” The appellate court agreed with the trial court that 
he failed to support his claim with admissible evidence, and it 
therefore didn’t consider whether any public policy was at issue.

‘Public policy’ has its limits
At trial, Elias also argued that his female coworker con-

sented to receive his gift, which just happened to be underwear, 
so he shouldn’t have been fired for giving it to her. The appellate 
court disagreed, stating: “His argument misses the point. Even 
if the recipient had consented, as an at-will employee, Pacific 
could lawfully fire Elias for giving underwear as a gift. There is 
no public policy protecting workplace gifts of underwear.”

The appellate court noted that Elias conceded he was an at-
will employee. In explaining why there is no public policy pro-
tecting workplace gifts of underwear, the court noted that an 
employer violates public policy only when (1) the policy is de-
lineated via constitutional or statutory provisions, (2) the policy 
is “public” because it presents some kind of benefit to the public 
rather than simply serving the interests of the individual, (3) the 
policy is well established at the time that the employee was dis-
charged, and (4) the policy is “substantial and fundamental.” 
The trial court determined that Elias didn’t meet that standard, 
and the appellate court agreed.

In the end, the trial court awarded sanctions against Elias 
under Code of Civil Procedure 128.5 for bringing a frivolous 
lawsuit. The appellate court agreed with the award and also 
granted the employer the costs it incurred on appeal. However, 
neither award was sufficient to offset the time and expense as-
sociated with the lawsuit, let alone the costs associated with the 
appeal. Elias v. Pacific Alliance Medical Center (California Court of 
Appeal, 4th Appellate District, 4/21/17).

Bottom line
Even when their claims appear frivolous and seem to lack 

merit entirely, lawsuits by former employees can impose signif-
icant expenses on employers. Here, the employer had a sound 
reason for terminating the employee (i.e., giving a coworker an 
inappropriate gift), and the public policy he claimed protected 
him didn’t exist. But the system worked as well as it can, allowing 
the case to be dismissed at trial and the employer to be awarded 
sanctions and costs on appeal. So if you are sued, take your vic-
tory as you can, and try not to get your knickers in a twist.

The author can be reached at Carothers DiSante & Freudenberger 
LLP in San Francisco, jluster@cdflaborlaw.com. ✤

Survey finds staff conflicts monopolizing 
bosses’ time. A survey from financial staffing firm 
Accountemps has found that CFOs say they spend, 
on average, 15% of their time managing staff con-
flicts. “It’s unrealistic to expect workers to get along 
all the time. But not every issue needs to be esca-
lated to management,” Mike Steinitz, Accountemps 
executive director, says. Accountemps suggests 
four ways for employees to handle work conflicts: 
(1) Show empathy and try to understand the situ-
ation from a coworker’s perspective, (2) act fast 
since conflicts allowed to fester can disrupt others, 
(3) bring in a third party such as a manager or an 
HR representative who can recommend a produc-
tive way forward, and (4) don’t hold a grudge.

Research finds more women than men post-
pone children to focus on career. A survey from 
CareerBuilder finds that 83% of women over 25 
who plan to have children are postponing starting a 
family to focus on their career, compared to 79% of 
men. Wanting to earn and save enough money to 
provide for their family was the top reason given by 
both women and men who plan to have children, 
followed by the desire to become more established 
and get ahead in their career. Fifteen percent of 
women who plan to have children said they are 
waiting until at least age 35 to start a family. Thirty 
percent of men said they would postpone having 
children until at least age 35.

More employers focusing on behavioral 
health, survey finds. A new survey from Willis 
Towers Watson finds that 88% of U.S. employers 
say behavioral health is an important priority over 
the next three years. With anxiety, depression, and 
substance abuse on the rise, many of the employers 
surveyed are planning to take steps to improve the 
effectiveness of their programs. Among employers’ 
top priorities over the next three years are locat-
ing more timely and effective treatment of behav-
ioral health issues, integrating behavioral health 
case management with medical and disability case 
management for a more holistic view of employee 
health, providing better support for complex be-
havioral health conditions, and expanding access 
to care.

Glassdoor reveals tough interview questions. 
Think your organization has come up with some 
challenging job interview questions? Glassdoor has 
released a list of some real stumpers, such as “How 
do you explain a vending machine to someone who 
hasn’t seen or used one before?” (for a global data 
analyst position), “Prove that hoop stress is twice 
the longitudinal stress in a cylindrical pressure ves-
sel” (for a test operations engineer), and “Name a 
brand that represents you as a person” (for a brand 
strategist). ✤

WORKPLACE TRENDS
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