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AB 987 forbids retaliation 
for requesting reasonable 
accommodation
by Jing Li 
Carothers DiSante & Freudenberger LLP

On July 16, Governor Jerry Brown approved Assembly 
Bill (AB) No. 987. AB 987 amends part of California’s Fair 
Employment and Housing Act (FEHA) and clarifies that an 
employer may not discriminate or retaliate against an em-
ployee for requesting a reasonable accommodation.

History of AB 987
The story of AB 987 started when Scott Rope was 

hired on September 7, 2010, by Auto-Chlor System of 
Washington, Inc., as a branch manager. At the time he 
was hired, he informed Auto-Chlor that his sister had 
suffered kidney failure and he planned to donate a kid-
ney to her in February 2011, and he requested leave to 
do so. 

When Rope discovered in November 2010 that the 
newly enacted Michelle Maykin Memorial Donation 
Protection Act (DPA) would provide private-sector em-
ployees with 30 days of paid leave for organ donation, 
he requested that his leave be extended and be paid. The 
DPA became effective January 1, 2011. (Previously, only 
certain public-sector employees were entitled to paid 
leave for organ donation.) 

Rope also notified Auto-Chlor that he may need ad-
ditional workplace accommodations following his sur-
gery, depending on how it went and how quickly he was 
able to recover. Auto-Chlor approved his unpaid leave 
but didn’t respond to his request for paid leave. 

For the first three months of his employment, Rope 
received positive performance reviews. However, on De-
cember 30, 2010, just two days before the DPA became ef-
fective, he was terminated for alleged poor performance.

Court cuts Rope’s claim
Rope filed suit in August 2011, alleging various 

claims, including retaliation in violation of the FEHA. 
Specifically, he alleged that Auto-Chlor retaliated 
against him for requesting an accommodation in the 
form of paid leave for his upcoming surgery. Under the 
FEHA, it’s unlawful for an employer to retaliate against 
an employee who opposes its discriminatory practices 
or who files a complaint, testifies in a proceeding, or as-
sists in any proceeding under the Act. 

Auto-Chlor argued that Rope couldn’t have been 
retaliated against under the FEHA because before 
his termination, he hadn’t opposed any discrimina-
tory practice or testified or assisted in any proceeding 
under the Act. The court of appeal agreed and found 
that a mere request or even repeated requests for an ac-
commodation, without more, do not constitute a basis 
for an FEHA retaliation claim. In support of its hold-
ing, the court noted that the Act prohibits retaliation in 
response to certain expressly enumerated employee ac-
tivities, which don’t include an employee’s request for a 
disability accommodation. Rope v. Auto-Chlor System of 
Washington, Inc. (2013) 220 Cal. App. 4th 635.

Enter AB 987
After the court of appeal decided the case, a number 

of courts have cited to it in support of the position that 
a mere request for reasonable accommodation doesn’t 
serve as a basis for a retaliation claim under the FEHA.

In direct response to these cases, Assembly Member 
Marc Levine authored AB 987. The bill is also sponsored 
by the California Employment Lawyers Association 
(CELA), which is a statewide organization of lawyers 
who represent employees in employment cases. AB 987 
amended the religious and disability accommodation 
sections of the FEHA, making it illegal for an employer 
to retaliate or discriminate against an employee for re-
questing a reasonable accommodation, regardless of 
whether the request was granted.

Before AB 987, there were already state and federal 
statutes and cases on the books that protected employ-
ees when seeking reasonable accommodations, such as 
the state’s pregnancy disability leave laws, the California 
Family Rights Act (CFRA), and the Americans with Dis-
abilities Act (ADA). If courts interpret AB 987 as simply 
clarifying the FEHA—as opposed to changing it—that 
could affect current claims and cases. This may very 
well be the case since the legislature stated it “intends . . . 
to make clear that a request for reasonable accommoda-
tion on the basis of religion or disability is a protected 
activity.”

Bottom line
You shouldn’t retaliate against any employees who 

request a workplace accommodation relating to a dis-
ability or religion, including organ donors. Accordingly, 
your HR department should review your company’s pol-
icies on reasonable accommodations and ensure there is 
a no-retaliation policy for employees who request an ac-
commodation, regardless of whether you decide to grant 
or deny the accommodation.

The author can be reached at Carothers DiSante & Freud-
enberger LLP in San Diego, jli@cdflaborlaw.com. D


