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Law enforcement agencies may 
have more time to discipline 
officers under investigation
by Kim Carter 
Carothers DiSante & Freudenberger LLP

It’s often hard to find a clear rule for anything when the 
law and common sense are often in conflict. So it’s refreshing 
when a court renders a decision that clearly applies the law in 
the manner it was written to enforce a practical rule that em-
ployers can easily apply.

Recently, the California Court of Appeal decided a case 
involving the California Department of Corrections and Re-
habilitation (CDCR) in which it held that when an employee is 
under criminal investigation, a law enforcement agency may 
have additional time beyond the one-year statute of limitations 
established by the Public Safety Officers Procedural Bill of 
Rights Act (POBR) to conduct an administrative investigation 
and enforce discipline, if necessary.

In so ruling, the court of appeal overturned a longtime 
precedent set by the State Personnel Board (SPB) in Andrew 
Ruiz (2005), SPB Dec. No. 05-03. In that case, the SPB found 
that the statute of limitations will be tolled, or extended, pursu-
ant to Government Code Section 3304 only when a criminal 
investigation is conducted by an outside agency. In Ruiz, the 
SPB sought to protect employees from possible abuse by em-
ployers that attempted to extend the one-year statute of limita-
tions to conduct administrative investigations under the guise 
of sham criminal investigations.

Background of the case
Parole agent Shiekh Iqbal was disciplined by the 

CDCR for accessing a third party’s criminal history 
information using government resources. Initially, the 
CDCR conducted a criminal investigation into Iqbal’s 
conduct, which could have led to misdemeanor charges 
against him if the district attorney had decided to pur-
sue the matter. However, the criminal investigation was 
closed, and no charges were brought.

Upon the close of the criminal investigation, the 
CDCR initiated an administrative investigation and 
gave Iqbal notice of the investigation. One year and six 
days after the CDCR became aware of his alleged con-
duct, Iqbal was found to have violated CDCR policy and 
was assessed administrative discipline, including a pay 
cut. He appealed his discipline to the SPB, which found 
that the CDCR had one year to conduct an administra-
tive investigation pursuant to the POBR; therefore, the 
discipline wasn’t timely.

The CDCR appealed the administrative deci-
sion, and the trial court overturned the SPB’s decision, 
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rejecting the rule in Ruiz limiting the criminal investigation 
statute-of-limitations exemption to investigations conducted by 
outside law enforcement agencies. Iqbal appealed to the court of 
appeal, which affirmed the trial court’s ruling.

Purpose of POBR
The POBR’s purpose is to secure stable employer-employee 

relations by setting forth a list of basic rights and protections 
that must be afforded to all peace officers being investigated for 
misconduct by the public entities that employ them. The leg-
islature sought to require a sense of fairness by ensuring that 
employment investigations of police officers are conducted in 
a timely manner and that officers are given early notice of the 
specific intended discipline.

In addition, the POBR applies to both criminal and admin-
istrative investigations. The Act requires that officers be notified 
of their rights, including the right to notice of the nature of the 
investigation and the identity of their interrogators, the right 
to record the interrogation, their constitutional rights, and the 
right to representation.

While the POBR preserves officers’ rights while they’re 
under investigation, it isn’t intended to interfere with legiti-
mate criminal investigations or hinder agencies’ ability to police 
themselves. As such, the POBR is limited in jurisdiction. The 
commonsense interpretation of the POBR supports the idea 
that it applies only to law enforcement employers, which are 
well equipped to investigate alleged criminal acts by their own 
officers.

For instance, the POBR doesn’t apply to purely criminal 
investigations, which are governed by the constitutional pro-
tections afforded to every citizen. Instead, it applies to circum-
stances in which an officer is ordered to comply with a criminal 
or administrative investigation by his superiors.

Statute of limitations not limited  
to outside criminal investigations

The court rejected the notion that the one-year statute of 
limitations wouldn’t be tolled when an employer conducts a 
criminal investigation of its own employee, as suggested in Ruiz. 
Reviewing the POBR itself, the court found that Ruiz added lan-
guage to the statute that narrowly limited the legislature’s intent 
to apply the law to both criminal and administrative workplace 
investigations. Nowhere in the POBR does it state that the stat-
ute of limitations will not toll when the criminal investigation of 
an officer is conducted by his employer.

The legislature foresaw that some employers could abuse 
the POBR’s statute-of-limitations tolling provision. Therefore, 
lawmakers limited the criminal investigation exemption to in-
vestigations that are “concerned solely and directly with alleged 
criminal activities.” As a result, the one-year statute of limita-
tions will toll when an employer investigates circumstances in 
which an officer is accused or suspected of engaging in criminal 
conduct, as opposed to being a witness or indirectly connected 
to criminal conduct. Department of Corrections and Rehabilitation 
et al. v. State Personnel Board (2016).

Research shows growing demand for temp 
employees. An increasingly competitive market 
for skilled workers will drive demand for tempo-
rary and contract employees over the next couple 
of years, according to research from CareerBuilder 
and its data and economic analysis company, Emsi. 
The research says temporary employment is ex-
pected to add 173,478 jobs from 2016 to 2018, an 
increase of 5.9%. The analysis was based on data 
pulled from more than 100 national and state em-
ployment resources. “Today, nearly 3 million peo-
ple are employed in temporary jobs, and that num-
ber will continue to grow at a healthy pace over the 
next few years as companies strive to keep agile in 
the midst of changing market needs,” Kyle Braun, 
president of CareerBuilder’s staffing and recruiting 
group, said.

Survey finds most small business owners rec-
ognize hiring risks. A study from Monster World-
wide, Inc., shows that 89% of small business own-
ers surveyed identify hiring the wrong person for a 
job as a risk to the company, with 51% calling it a 
major risk. The “Small Business, Big Hire” survey 
identifies the top risks as a negative impact on the 
company’s reputation (68%) and decreased pro-
ductivity (62%). While most small business owners 
consider talent to be the greatest asset to the suc-
cess of their business (82%), the majority believe it 
can be time-consuming (89%) and expensive (70%) 
to find the right person for the job.

When’s the best time to interview potential 
employees? A survey from Accountemps finds that 
61% of chief financial officers interviewed said they 
believe the most productive time for conducting 
hiring interviews is between 9:00 a.m. and 11:00 
a.m. “Mid-morning is an ideal time for a job inter-
view because it gives the interviewer time to set 
daily priorities and settle into his or her day before 
the meeting,” Bill Driscoll, district president for Ac-
countemps, said. “Avoid scheduling an interview 
late in the afternoon when fatigue sets in. Late 
afternoon is also the time when interviewers may 
start shifting their focus to personal priorities.”

Survey picks best cities for jobs in 2016. Jobs 
and recruiting company Glassdoor has announced 
the “25 Best Cities for Jobs in 2016.” The list was 
compiled by weighing four factors equally: hir-
ing opportunity, cost of living, job satisfaction, 
and work-life balance. The 25 cities are San Jose, 
California; San Francisco; Boston; Washington, 
D.C.; Austin, Texas; Salt Lake City, Utah; Raleigh- 
Durham, North Carolina; Minneapolis-St. Paul; 
Oklahoma City; St. Louis; Detroit; Kansas City, 
Missouri; Columbus, Ohio; Cleveland; Indianapo-
lis; Baltimore; Louisville; Pittsburgh; San Antonio, 
Texas; San Diego; Chicago; Cincinnati; Atlanta; and 
Hartford, Connecticut. D
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Bottom line
This decision has effectively closed a loophole cre-

ated by Ruiz. Before now, law enforcement agencies ran 
the risk of being unable to enforce necessary discipline if 
they were unable to complete an administrative investi-
gation before the one-year statute of limitations expired. 
The court’s commonsense decision provides law en-
forcement employers with practical guidance and grants 
them the freedom to manage officer misconduct.

It’s now clear that the POBR allows the criminal 
investigation statute-of-limitations exemption to apply 
when an officer is directed by his employer to cooper-
ate with an investigation conducted by the employer or 
an outside law enforcement agency. Consequently, a law 
enforcement agency conducting a criminal investigation 
of its own officer must ensure that it notifies the officer of 
the type of investigation being conducted and his rights 
during the inquiry. Moreover, after a criminal investiga-
tion closes, a new notice of rights must be provided if an 
administrative investigation proceeds.

Courts will review each situation on an individual 
basis. As a result, employers should seek the advice of 
legal counsel and carefully consider the specific facts of 
a particular situation to make sure procedural and time 
deadlines are being followed pursuant to the POBR.

The author can be reached at Carothers DiSante & Freud-
enberger LLP in San Diego, kcarter@cdflaborlaw.com. D

State task force will study sexual harassment in 
the workplace. The California Department of Fair Em-
ployment and Housing (DFEH) announced on May 11, 
2016, the formation of a Task Force on the Prevention 
of Sexual Harassment in the Workplace to study the 
problem of sexual harassment, the effects of 10 years of 
harassment prevention training in the state, and best 
practices to prevent harassment. “California has man-
dated sexual harassment training for supervisory em-
ployees in workplaces with more than 50 employees 
since the passage of [Assembly Bill (AB)] 1825 in 2004, 
and that history and experience is a rich source of un-
tapped information,” DFEH Director Kevin Kish said. 
“We want to find out what has worked, what hasn’t, 
what best practices can be identified, and where we go 
from here in our efforts to eliminate workplace sexual 
harassment in California.”

Rosemead restaurant workers awarded $190,000 
in back pay. The California Department of Industrial 
Relations (DIR) has reached a $190,000 settlement on 
behalf of three workers who were victims of wage theft 
while they were employed at Nem Nuong Ninh Hoa, 
a Rosemead restaurant. The settlement comes after the 
owners faced a lawsuit in which they were accused of 
fraudulently transferring the restaurant’s ownership to 

avoid paying the workers back pay, according to a May 
31 statement from the DIR.

The case began after one of the workers filed a 
wage claim in May 2012. That September, according 
to the DIR, the owners, who are siblings, began to 
transfer the restaurant’s ownership among themselves 
in an effort to escape liability for the wage theft. The 
three employees regularly worked 12-hour shifts six 
days a week with no overtime, meal periods, or rest 
breaks. They were paid $875 to $900 twice a month and 
didn’t receive pay stubs detailing their hours or lawful 
deductions.

Bay Area employer ordered to pay back wages 
in misclassification case. A federal judge has 
ordered Sayed Abbas, owner of the Mountain View-
based Stanford Yellow Taxi Cab, Inc., and AAA 
Legacy Limousine, to pay a collective $175,000 in 
back wages and damages to dozens of drivers the 
company misclassified as independent contractors 
instead of employees. As contractors, the workers 
weren’t paid minimum wage or overtime as federal 
law requires, according to a statement issued by the 
U.S. Department of Labor (DOL) on May 25. The order 
follows years of denial by Abbas that the drivers were 
his employees. D
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