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Hope and desire are not 
enough to prove economic 
interference claim
by Kimberly M. Jansen 
Carothers DiSante & Freudenberger LLP

The California Supreme Court recently decided whether 
two asphalt contractors could pursue a claim for intentional 
interference with prospective economic advantage against a 
competing contractor that had underbid them time and time 
again in the public works bidding process. The contractors ar-
gued that given the requirement that public entities accept the 
lowest responsible bid, and but for their competitor’s deflated 
bids, which rested on the backs of laborers who were not paid 
prevailing wages, their bids would have been accepted. Thus, 
they asserted the existence of an economic relationship with the 
public entities that contained the probability of an economic 
benefit to them, a requirement for pursuing an intentional in-
terference claim.

Ultimately, the court disagreed with the contractors, recog-
nizing that given the complex regulatory scheme of the public 
works bidding process, all contractors are treated as strangers to 
the public entities and any economic relationship is therefore at-
tenuated at best. Further, because the public entity had the right 
to refuse all bids and further evaluate the fitness of the bidders, 
the potential economic benefit to the contractors was considered 
too speculative to support an interference claim. An intentional 
interference with prospective economic advantage claim that 
rests on mere “hope for an economic relationship and a desire 
for future benefit” is not viable, according to the court.
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Background
Roy Allan Slurry Seal, Inc., and Doug Martin Contracting, 

Inc. (the contractors), filed suit against American Asphalt South, 
Inc., alleging the tort (wrongful act) of intentional interference 
with prospective economic advantage. The contractors and 
American Asphalt had a long history of bidding against each 
other for public works contracts to apply slurry seal coating to 
various roadways in Southern California.

In awarding public works contracts, public entities are re-
quired to accept the lowest responsible bid and may not con-
sider any past dealings with the contractors that submit bids. 
Twenty-three times over the course of three years, American 
Asphalt was awarded the public works contract over Roy Allan 
and Doug Martin, who often submitted the second-lowest bids. 
The total value of the contracts exceeded $14 million. The con-
tractors alleged that given their vast experience and the static 
costs of materials, the only way American Asphalt underbid 
them time and time again was by deflating its bids on the backs 
of laborers that were not paid prevailing wages and overtime 
compensation.

To plead a claim of intentional interference with prospective 
economic advantage, the contractors had to demonstrate:

(1) The existence of an economic relationship with the public 
entity that contains the probability of economic benefit to 
them;

(2) The competitor’s knowledge of the relationship;

(3) Intentional wrongful acts designed to disrupt that 
relationship;

(4) Actual disruption; and

(5) Resulting economic harm.

On an appeal of the lower court’s decision to dismiss the 
contractors’ claim, the California Supreme Court considered 
whether they had satisfied the first requirement of an inten-
tional interference with prospective economic advantage claim. 
Namely, did the contractors have an economic relationship with 
the public entities that contained a probability of economic ben-
efit to them?

Is the potential for a beneficial 
economic relationship sufficient?

To prove an economic relationship, the contractors argued 
that but for American Asphalt’s wrongful interference in the 
bidding process, they would have had the lowest responsible 
bid and would have been awarded the contracts. In support 
of that argument, they alleged that the public entities were re-
quired to award the contracts to the lowest responsible bidder, 
and in each instance, the entities actually awarded the contract 
rather than rejecting the bids. Therefore, the bid process dem-
onstrated the existence of an economic relationship because the 
public entities would have awarded the public works contracts 
to them but for American Asphalt’s interference.

Survey brands performance reviews cum-
bersome, demotivating. Software giant Adobe, 
which abolished its formal annual performance re-
views in 2012 in favor of a new kind of employee- 
management communication, has released a 
survey showing that a majority of U.S. office work-
ers consider their review systems outdated, time- 
consuming, and stressful. Many of the 1,500 work-
ers surveyed said reviews drive competition among 
coworkers, increase personal stress, and result in 
dramatic reactions such as crying and quitting. The 
research found that on average, managers spend 
17 hours per employee preparing for a perfor-
mance review, and more than half of office work-
ers feel that performance reviews have no impact 
on how they do their job and are a needless HR 
requirement.

Study shows IRA contributions inconsistent. 
An analysis by the Employee Benefit Research In-
stitute (EBRI) shows that most owners of individ-
ual retirement accounts (IRAs) don’t contribute to 
them every year, but more than half of those who 
contribute put in the maximum amount allowed 
by law. The analysis found that among traditional 
IRA owners, nearly 88% didn’t contribute in any 
of the five years studied, while barely 2% contrib-
uted all five years. By contrast, almost 62% of Roth 
IRA owners didn’t contribute in any year, but more 
than 10% contributed in all five years. While the 
percentage of IRA owners who contribute to their 
accounts remained relatively consistent across the 
five years of the EBRI’s study, those who contrib-
uted the maximum rose from 43.5% in 2010 to 
53.5% in 2012. Increases during that time occurred 
for each IRA type, with owners of traditional IRAs 
having higher likelihoods of contributing the maxi-
mum in each year.

Toys, pizza among odd items brought to job 
interviews. CareerBuilder has released results of 
a nationwide online survey revealing a list of the 
strangest things people have done in job interviews. 
More than 2,600 hiring and HR managers were sur-
veyed. The responses include: A candidate asked 
where the nearest bar was located, a candidate 
brought his childhood toys to the interview, and an-
other ate a pizza he brought with him. The survey 
also asked respondents to identify the biggest body 
language mistakes jobseekers make. Sixty-seven 
percent said failing to make eye contact, 89% said 
not smiling, 34% said playing with something on 
the table, 32% said fidgeting too much, and 32% 
said crossing their arms over their chests. Among 
the surest ways to ruin a job interview, survey re-
spondents said getting caught lying, answering a 
cellphone or text, appearing arrogant or entitled, 
dressing inappropriately, and appearing to have a 
lack of accountability. D
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American Asphalt countered that given the complex 
statutory scheme that governs public works contracts—
and, in particular, the fact that a public entity cannot 
consider past dealings when determining which com-
pany to award the contract to—the contractors did not 
have any existing economic relationships with which to 
interfere. The court considered the legal authority cited 
by each party and ultimately agreed with American 
Asphalt, recognizing that there was no existing eco-
nomic relationship between the public entities and the 
contractors.

In fact, under the law, each bidder must be treated as 
a stranger to the public entity because no past dealings 
can be considered. Public entities have no discretion to 
choose between contractors based on the existence of 
a preexisting relationship; instead, they are required to 
award the contract to the lowest responsible bidder or 
not at all. Thus, given the regulatory scheme of the pub-
lic works bidding process, the contractors had potential 
economic relationships with the public entities rather 
than existing ones, which are necessary to support a 
claim of intentional interference.

Was the potential economic 
benefit too speculative?

The court next considered whether the contractors 
had successfully demonstrated the probability of an eco-
nomic benefit to them absent interference by American 
Asphalt. On this point, California authority “requir[es] 
at least the reasonable probability of an expectancy to 
establish a cause of action for interference with prospec-
tive economic advantage.” The contractors again argued 
that but for American Asphalt’s deflated bid, they would 
have been awarded the contract; therefore, they had 
a reasonable expectation of economic advantage. The 
court disagreed, however.

The court focused on the inherently speculative na-
ture of the public works bidding process and a public 
agency’s unfettered discretion to reject all bids at any 
time and determine whether the bidder is responsible. 
That generally entails an evaluation of the bidder’s trust-
worthiness, quality, fitness, capacity, and experience to 
satisfactorily perform the contract in question. Thus, 
there was no reasonable probability of expectancy that, 
but for American Asphalt’s interference, Roy Allan and 
Doug Martin would have been awarded the contract 
because the public entities could have decided not to 
accept any other bids or concluded that they were not 
responsible.

Does permitting an interference 
claim benefit the public?

Additionally, the court considered whether expand-
ing tort liability in the area of public works would benefit 
society. The contractors argued that the public would be 

served because allowing their interference claim would 
encourage fair pay and deter bidders from committing 
wage law violations in an effort to deliver the lowest bid 
in the public works bidding process. The court was not 
persuaded by the contractors’ public interest arguments 
given the extensive regulations that already exist with 
respect to wages.

The court also reflected on how the competitive bid-
ding laws are for the benefit of the public, not contrac-
tors, and permitting an interference claim to go forward 
in such circumstances would encourage frivolous litiga-
tion and add very little potential benefit in light of the al-
ready extensive statutory scheme. Roy Allan Slurry Seal, 
Inc. v. American Asphalt South, Inc. (California Supreme 
Court, 2/16/17).

Bottom line
If you want to sue another company for interfering 

with your ability to make money, you need to prove an 
actual economic relationship with a third party and the 
probability of an economic benefit. The mere potential 
of a business relationship and economic benefit are not 
sufficient to allege a claim for interference with prospec-
tive economic advantage.

The author can be reached at Carothers DiSante & Freud-
enberger LLP in Los Angeles, kjansen@cdflaborlaw.com. D


