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Three healthcare workers sued their 
employer, Orange Coast Memorial Medical 
Center, alleging that the hospital illegally al-
lowed them to waive their second meal pe-
riod when they worked shifts longer than 
12 hours. The employees relied on a statute 
that provides, in relevant part, that employ-
ees may waive their second meal period by 
mutual consent so long as they do not waive 
their first meal period and work no more 
than 12 hours.

Despite the statute, Industrial Welfare 
Commission (IWC) Wage Order 5 affirms 
that employees in the “health care industry” 
can voluntarily waive their right to one of 
their meal periods if their shift exceeds eight 
hours in a workday. In this case, the employ-
ees argued that the Wage Order was invalid 
because it conflicted with a California Labor 
Code statute that provided employees could 
waive their second meal period only if they 
did not waive their first meal period and 
worked no more than 12 hours. An appel-
late court heard the employees’ claims twice 
in cases that were later dubbed Gerard I and 
Gerard II.

Gerard I invalidates 
Wage Order 5

In Gerard I, the appellate court 
held that a section of Wage Order 5 

was invalid to the extent it sanctioned 
meal period waivers for healthcare em-
ployees who work shifts longer than 
12 hours because it conflicted with 
the statute that allowed waivers only 
if employees worked no more than 12 
total hours. The court also held that the 
IWC exceeded its authority by enacting 
the section of the Wage Order because 
it created an additional exception for 
healthcare workers beyond the excep-
tions provided by two different Califor-
nia Labor Code statutes. Consequently, 
the court deemed Orange Coast’s sec-
ond meal period waiver policy invalid.

California Legislature enacts 
emergency provision

Gerard I involved a novel question of 
statutory interpretation that had never 
been addressed by California courts 
and immediately invalidated many hos-
pitals’ scheduling practices. The Califor-
nia Legislature enacted emergency leg-
islation to clarify the statutes that called 
into question the validity of Wage Order 
5. The emergency legislation specifically 
stated that Wage Orders 4 and 5 were 
valid and enforceable.

The legislature expressed the intent 
of the emergency legislation, stating in 
relevant part, “Given the uncertainty 
caused by a recent appellate court de-
cision, [Gerard I], without immediate 
clarification, hospitals will alter [their] 

MEAL PERIODS
Breaks, pp, whl, leg, lit, 

CA court OK’s meal period waiver 
exception for healthcare workers

Part of your California Employment Law Service

Vol. 27, No. 13 
April 10, 2017

Mark I. Schickman, Editor  
Cathleen S. Yonahara, Assistant Editor
Freeland Cooper & Foreman LLP

Freeland Cooper & Foreman LLP 
is a member of the Employers Counsel Network

Discrimination
Courts split on whether Title 
VII bans sexual orientation 
discrimination  ......................  2 

Mark’s In-Box
Benign press release didn’t 
give fired American Apparel 
CEO a valid claim  ................  3

Disability Bias
Employee couldn’t show that 
more leave would allow her to 
return to work  ......................  5

Arbitration
Court says executive’s 
employment contract wasn’t 
unconscionable  .....................  7

CA News in Brief
Cal/OSHA upholds citations 
stemming from carbon 
monoxide exposure  .............  8

Podcast
Recruiting alternatives:   
ex-offenders, vets, disabled 
ow.ly/V1oT309tftq

Security
Don’t let these 7 cybersecurity 
risks take you by surprise 
bit.ly/2mpdO9z

Handbooks
How to build a handbook 
specific to your organization 
bit.ly/2m2XDgz

Find Attorneys
To find the ECN attorneys  
for all 50 states, visit 
www.employerscounsel.net



2 April 10, 2017

California Employment Law Letter

scheduling practices.” In the statement of facts justifying the emergency 
legislation, the legislature stated, “In order to confirm and clarify the law 
applicable to meal period waivers for employees in the health care industry 
throughout the state, it is necessary that this act take effect immediately.” In 
Gerard II, the California Supreme Court asked the appellate court to review 
the case again in light of the emergency legislation.

Gerard II validates Wage Order 5
The employees argued that the emergency legislation changed the law 

rather than clarified it. Thus, the employees argued that Gerard I should be 
upheld. However, the appellate court was not persuaded. It found that the 
linchpin of its analysis in Gerard I was its determination that certain sections 
of Wage Order 5 conflicted with California Labor Code Section 512(a). The 
court further found that in reaching that conclusion, it failed to properly 
analyze the legislative history of the Wage Order and statutes at issue. More 
important, the emergency legislation clarified its position and supported re-
versing the court’s decision in Gerard I. Gerard v. Orange Coast Memorial Medi-
cal Center (California Court of Appeal, 4th Appellate District, 3/21/17.)

Bottom line
Gerard II allows many hospitals and healthcare providers to breathe a 

sigh of relief. The decision confirms that employers in the healthcare indus-
try can continue to use meal period waivers when employees work more 
than eight hours. However, this case is a good reminder for all employers 
to review their meal and rest break policies to ensure they are compliant 
with local, state, and federal laws. If you are in the healthcare industry and 
are not taking advantage of the exception, consult an attorney to determine 
whether Wage Order 5 applies to your employees. Importantly, for a meal 
period waiver to be valid, it must be in a written agreement and signed by 
both the employee and the employer.

The author can be reached at Carothers DiSante & Freudenberger LLP in San 
Diego, klamar@cdflaborlaw.com. D
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