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Issues of class manageability 
must be considered before 
certifying a class
by Karimah Lamar 
Carothers DiSante & Freudenberger LLP

Valerie Alberts and others filed a lawsuit against two hos-
pitals owned and operated by Aurora Behavioral Health Care 
in which they argued, among other things, that Aurora had 
uniform practices and de facto policies that routinely denied 
nursing staff employees meal and rest breaks and failed to pay 
them for all hours worked as required by California law. The 
nurses also asserted that Aurora intentionally understaffed its 
hospitals to be more profitable.

Alberts filed a motion for class certification, hoping that 
all 1,053 nurses could file a suit collectively (also known as a 
class action). Her request was denied by the trial court. The 
California Court of Appeal scrutinized the lower court’s denial 
of class certification.

Trial court denies class certification
As expected, Aurora opposed the motion for class 

certification, arguing that it maintained lawful meal 
and rest break policies and paid employees for all hours 
worked, and the nurses failed to offer any evidence 
that it implemented unlawful practices. The trial court 
agreed and denied Alberts’ motion for class certifica-
tion, finding the proposed class members lacked com-
monality (claims having common legal and factual is-
sues). Alberts appealed the trial court’s decision.

The appellate court agreed with the nurses that there 
were issues of commonality. However, it also said that 
the issue of manageability should be considered, and 
the evidence before the trial court didn’t indicate that 
manageability of the proposed class was even consid-
ered. Accordingly, the appellate court reversed the trial 
court’s decision and sent the case back for consideration 
of whether the issue of manageability will preclude class 
certification.

So, what does all that really mean? Is the case likely 
to get certified? First, let’s briefly discuss what class ac-
tions are.
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What is a class action lawsuit?
A class action is a type of lawsuit in which the claims 

and rights of many people are decided in a single case. 
A specific plaintiff or plaintiffs—in this case, Alberts—
are named in the lawsuit to represent the claims of the 
entire class. One of the benefits of a class action is that 
each individual claim doesn’t need to be litigated.

However, before a lawsuit can proceed as a class ac-
tion in California, the class must be certified, meaning a 
court has to find that the following factors are met:
(1) An ascertainable and sufficiently numerous class;
(2) A well-defined community of interest; and
(3) Substantial benefits from certifying a class that make 

the class action proceeding the superior method.

The factor at issue in this case is the second one—a 
well-defined community of interest. This factor includes 
three subfactors:
(1) There are predominant questions of law or fact.
(2) The class representative’s claims or defenses are 

“typical” of the class.
(3) The class representative will be able to adequately 

represent the class.

In deciding whether common questions predomi-
nate, the court must look at the common and the indi-
vidual issues, consider the manageability of those issues 
and take into account the available options for managing 
them, and weigh the common issues against the individ-
ual issues to determine which of them predominate.

So what went wrong in this case?
The trial court denied Alberts’ motion for class cer-

tification, finding a lack of “commonality.” It further 
found that the nurses failed to prove their damages.

First, the trial court found that there was no dispute 
over whether Aurora had facially legal policies and pro-
cedures for meal and rest breaks as well as overtime. Sec-
ond, the court found that even if the nurses were able to 
prove that they missed meal and rest breaks and weren’t 
paid for all hours worked, the reasons were too varied 
to find commonality. Finally, the trial court disregarded 
their statistical evidence of the existence of a systematic 
policy discouraging meal and rest breaks and encourag-
ing working off the clock.

The appellate court found that the trial court relied 
on improper criteria and erroneous legal assumptions—
a recipe for the reversal of its decision. Indeed, the appel-
late court found that there was a dispute about whether 
Aurora had facially legal policies and procedures for 
meal and rest breaks. Moreover, it wasn’t proper at the 
certification stage for the trial court to require Alberts to 
“prove” a “universal practice” by Aurora management 
to deny meal and rest breaks or fail to pay employees 
for all hours worked. At the certification stage, plaintiffs 

merely need to demonstrate that their “theory” of recov-
ery is likely to prove amenable to class treatment.

Finally, the trial court should have examined all of 
the evidence, including the nurses’ statistical evidence, 
from the perspective of the nurses’ theory of recovery, 
which was that missing breaks and working off the 
clock weren’t voluntary. The appellate court reversed the 
trial court’s denial of class certification because it rested 
on erroneous assumptions, improper criteria, and insub-
stantial evidence.

Setting aside all of that, the appellate court still 
found it unclear what effect, if any, the nurses’ individual 
issues will have on managing a class of approximately 
1,053 members. Trial courts must pay careful attention 
to that factor because it’s just as important as the exis-
tence of common questions uniting the proposed class. 
However, the trial court completely ignored the man-
ageability factor in this case. Without any discussion of 
class manageability at the trial court level, it’s difficult to 
predict the outcome on the certification issue. Alberts v. 
Aurora Behavioral Health (California Court of Appeal, 2nd 
Appellate District, 10/16/15).

Bottom line

Although there’s a lot going on in this case involving 
the technical nuances of certifying a class, it does pro-
vide a solid takeaway for California employers. You can-
not simply rely on what you believe are well-drafted pol-
icies to protect against wage and hour claims. You must 
also ensure that you are properly implementing your 
policies and procedures. It’s a good idea to consult with 
legal counsel to ensure that your company’s policies are 
sound and being properly implemented to minimize the 
risk of litigation.

The author can be reached at Carothers DiSante & Freud-
enberger LLP in San Diego, klamar@cdflaborlaw.com. D
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