
SHRM (online) 

December 30, 2013 

 

Meal and Rest Breaks in California, Post-Brinker 

By June D. Bell 

12/30/2013 

It’s been nearly 18 months since the California Supreme Court clarified employers’ obligations involving meal 
and rest breaks for workers. Though the state’s highest court provided some welcome direction, the decision 
didn’t put an end to lawsuits claiming wage and hour violations. 
 
Instead, the decision in Brinker Restaurant Corp. v. Superior Court (53 Cal. 4th 1004, 2012) has served as a 
wake-up call to employers, highlighting potential weaknesses in their employee handbooks, policies and 
managers’ actions that may make them vulnerable to litigation. On the employee side, workers who seek 
class-action certification for their claims are developing new strategies to navigate the post-Brinker landscape. 

Background 

Employees of Chili’s Grill & Bar filed suit in 2004 in San Diego County against parent company Brinker 
Restaurant Corp., which also operates other eateries in California, including Maggiano’s Little Italy, Romano’s 
Macaroni Grill and Corner Bakery Café. Workers alleged they were forced to work through state-mandated 
meal and rest breaks. Brinker had previously paid a $10 million settlement to the state Division of Labor 
Standards Enforcement after an investigation into whether the company shortchanged workers on breaks and 
maintained accurate records.  
 
The Brinker case made its way to a state appeals court and, ultimately, to the state Supreme Court, which 
issued its decision in the spring of 2012. The case was closely watched by workers, employers and HR 
professionals, all of whom looked to the court for guidance on employers’ obligations in providing meal and rest 
breaks to nonexempt workers. The high court determined the following: 
 
Employers need not force workers to take their mandated 30-minute meal breaks. The plaintiffs had argued it 
was the restaurant chain’s duty to ensure that workers took breaks. The court disagreed: “The employer 
satisfies this obligation if it relieves its employees of all duty, relinquishes control over their activities and 
permits them a reasonable opportunity to take an uninterrupted 30-minute break, and does not impede or 
discourage them from doing so.” Maria C. Rodriguez, who leads DLA Piper’s employment group in Los 
Angeles, explained the court’s point this way: “You no longer have to be the meal-break police.”  
 
Employees are guaranteed a first meal break after five hours of work. A second meal break is guaranteed after 
10 hours on the job, not five hours after the first break is taken, as the plaintiffs had argued. 
 
Employees are entitled to a 10-minute break after a shift of three-and-a-half hours to six hours. State law 
mandates a rest break for each four hours on the job “or major fraction thereof.” Brinker’s employee policy was 



unlawful because it authorized the break only after four hours of work. 
 
Though the decision provided some practical guidelines, there is still no definitive answer as to what 
constitutes “a reasonable opportunity” on an employer’s part to provide a mandated break to a worker. For 
example, it’s unclear how this would apply to a worker who must carry a two-way radio or phone throughout 
the day. Those questions may be subject to litigation down the line. 

Post-Brinker Litigation 

According to employment lawyers, attorneys filing wage and hour lawsuits on behalf of California workers post-
Brinker are taking new directions. Employees may claim that they cannot comply with their company’s written 
break policy because the nature of their duties prevents them from taking a 30-minute meal break, said Robin 
Largent, a partner in the Sacramento office of Carothers DiSante & Freudenberger.  
 
She has also seen courts grant class-action status to cases brought by workers at businesses that lacked a 
policy on breaks or that had a policy that violated California law. The perfect example, she said, is Brinker 
Restaurant Corp. itself. Its language on rest-break policies was in conflict with state law because it didn’t 
include three words—“or fraction thereof”’—in its explanation of when workers were entitled to breaks.  
 
Several lawyers report seeing fewer class-action filings alleging break violations post-Brinker. Class-action 
litigation “is not nearly as widespread as it would have been if Brinker had gone the other way,” observed Jeff 
Polsky, a partner in Fox Rothschild’s labor and employment practice. 
 
Rodriguez, of DLA Piper, credits the drop in the number of class-action cases post-Brinker in part to proactive 
behavior by employers, who were hit with a wave of meal-break and rest-period class-action matters several 
years ago. They tightened up the language in employee manuals to forestall potential violations and explained 
policies in clear terms. “You want your policies and practices to be a shield, not something plaintiffs can use as 
a sword,” she said. 
 
That’s not to say that the Brinker decision has halted litigation involving allegations of meal- and rest-break 
violations. Those cases tend to fall into three categories, Rodriguez said. Some are driven by plaintiffs’ 
attorneys. Others stem from employees taking advantage of managers who are not “sufficiently encouraging” 
in insisting that workers take required breaks. Plaintiffs may also exploit a business’s failure to accurately track 
their work and break times, though, she noted, it’s always possible that some practices and policies do not 
comply with state law. “Are [alleged violations of] meal periods the claim of the future?” Rodriguez said. “I don’t 
think so.” 
 
The bottom line, according to Largent, is that no bright-line rule exists on how to avoid individual or class-action 
litigation in wage and hour cases. Businesses prefer to defend against individual cases because they are less 
complex and less costly than class-action filings. In the latter the employer’s practices and policy applying to all 
workers come under scrutiny and attack, while in an individual case, only that worker’s particular situation is at 
issue. 

Clear Policies and Practices 

Businesses can make an effective pre-emptive strike against wage and hour claims with a clear policy that 
spells out when hourly workers are entitled to breaks and how long those breaks may last, Polsky said. New 
hires should be required to sign paperwork acknowledging they have received information on state law and the 
company’s policy. 
 
In the Brinker case the state Supreme Court denied class certification for employees who claimed they were 
routinely forced to work off the clock, precisely because Brinker’s policy forbade off-the-clock labor. Thanks to 
a well-defined policy, claims on this matter will proceed individually, a far less costly route for the defendant. 
 
HR professionals can ensure that practices are consistent with policy by educating managers not to discourage 
or impede employees from taking mandated breaks, either by pressure to work through rest periods or by 



inflexible scheduling. Managers should be reminded that workers who labor through their half-hour meal 
breaks are entitled to an hour’s pay under California law. (If an employee voluntarily forgoes her break or opts 
to return to work before her break ends, she does not receive extra pay.) 
 
Managers should keep careful records of break times and ask employees to regularly sign off on timecards 
confirming their accuracy. Rodriguez suggests that companies shift some of the responsibility for taking 
required breaks to employees. Language such as “If you are prevented from taking a meal period, you are 
required to complete a form” makes workers partners in compliance. 

Arbitration Agreements and Class-Action Waivers 

Two of the most effective deterrents to potential lawsuits claiming meal- and rest-break violations are 
arbitration agreements and class-action waivers that must be signed as a condition of employment. The former 
requires employees to resolve issues through the arbitration process, rather than litigation, while the latter bars 
workers from filing suit as a group, alleging a common wrong. 
 
“If I had to tell anybody one step to take tomorrow, it would be to put in an arbitration clause with a class-action 
waiver,” said Rich Frey, chair of Venable’s West Coast commercial litigation practice group and its labor and 
employment practice. “I’m not going to call it a silver bullet, but it’s close,” especially for employers in what he 
dubs “high-risk industries,” such as food service, health care and hospitals.  
 
Some employers are understandably wary of arbitration clauses, Largent said, because these agreements 
require them to shoulder the entire cost of the dispute-resolution process. But that cost is minor compared with 
defending a document-intensive class-action lawsuit, which can run into millions of dollars even before a 
settlement or jury award.  
 
Midsize companies (those with 500 to 600 employees) have the most to lose, Frey said, noting that large 
organizations are better positioned to manage financial risks, and small mom and pop businesses rarely have 
enough workers to constitute a class.  
 
He encourages HR professionals to urge executives to adopt arbitration agreements. “Bring in an article on 
your latest competitor that got hit with a wage and hour class-action case. It’s a big-cost item,” he said. “A 
strong HR department needs to push this and make management take it seriously.” 
 
June D. Bell is a freelance business writer based in Foster City, Calif. 

  

 


